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The Congtitutional Provison
Respecting Copyright

The Congress shall have Power ... To promote the Progress of Science
and useful Arts, by securing for limited Timesto Authors and Inventors
the exclusive Right to their respective Writings and Discoveries

(United States Constitution, Article I, Section 8)



Preface

PREFACE

This volume contains the text of title 17 of the United States Code, including all
amendments enacted through the end of thefirst session of the 106th Congressin 1999.
Itincludesthe Copyright Act of 1976 and all subsequent amendmentsto copyright law;
the Semiconductor Chip Protection Act of 1984, as amended; and the Vessel Hull De-
sign Protection Act, as amended. The Copyright Office is responsible for registering
claims under al three.

The United States copyright law iscontained in chapters 1 through 8 and 10 through
12 of title 17 of the United States Code. The Copyright Act of 1976, which providesthe
basic framework for the current copyright law, was enacted on October 19, 1976 as
Pub. L. No. 94-553, 90 Stat. 2541. Listed below in chronological order of their enact-
ment are subsequent amendments to copyright law.

Chapters 9 and 13 of title 17 contain statutory design protection that isindependent
of copyright protection. Chapter 9 of title 17 isthe Semiconductor Chip Protection Act
of 1984 (SCPA), as amended. On November 8, 1984, the SCPA was enacted astitlell|
of Pub. L. No. 98-620, 98 Stat. 3335, 3347. Chapter 13 of title 17 is the Vessel Hull
Design Protection Act (VHDPA). It was enacted on October 28, 1998 astitle V of the
Digital Millennium Copyright Act (DMCA), Pub. L. No. 105-304, 112 Stat. 2860,
2905. Subsequent amendments to the SCPA and the VHDPA are also included in the
list below, in chronological order of their enactment.

For transitional and supplementary copyright provisions that were enacted as part
of the Copyright Act of 1976 and the DM CA, but which do not amend title 17, seethe
Appendix.

Statutory Enactments Contained in Title 17 of the United States Code

® [TheCopyrightAct of 1976], Pub. L. No. 94-553, 90 Stat. 2541 (for thegeneral revision
of copyright law, title 17 of the United Sates Code, and for other purposes), October
19, 1976.

® | egidative Branch Appropriation Act, 1978, Pub. L. No. 95-94, 91 Stat. 653, 682
(amending §203 and §708, title 17, United Sates Code, regarding the deposit of mon-
eysby the Register of Copyrightsinthe Treasury of the United States), enacted August
5,1977.

¢ [Copyright Amendments], Pub. L. No. 95-598, 92 Stat. 2549, 2676 (amending §201(e),
title 17, United States Code, to permit involuntary transfer under the Bankruptcy Law),
enacted November 6, 1978.

® [Copyright Amendments], Pub. L. No. 96-517, 94 Stat. 3015, 3028 (amending §101
and §117, title 17, United States Code, regarding computer programs), enacted Decem-
ber 12, 1980.
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® Piracy and Counterfeiting Amendments Act of 1982, Pub. L. No. 97-180, 96 Stat. 91,
93 (amending 8506(a), title 17, United Sates Code and title 18 of the United Sates
Code), enacted May 24, 1982.

® [Copyright Amendments], Pub. L. No. 97-215, 96 Stat. 178 (amending the manufactur-
ing clausein chapter 6, title 17, United Sates Code), enacted July 13, 1982.

® [Copyright Amendments], Pub. L. No. 97-366, 96 Stat. 1759 (amending §110 and
§708, title 17, United Sates Code, regarding the redesignation of registration fees as
filing fees, and the exemption from copyright liability of certain performances of
nondramatic literary or musical works), enacted October 25, 1982.

® Record Rental Amendment of 1984, Pub. L. No. 98-450, 98 Stat. 1727 (amending §109
and 8115, title 17, United States Code, with respect to rental, lease or lending of sound
recordings), enacted October 4, 1984.

® The Semiconductor Chip Protection Act of 1984, titlell1 of Pub. L. No. 98-620, 98 Stat.
3335, 3347 (adding chapter 9, title 17, United Sates Code, to provide design protection
for semiconductor chips), November 8, 1984.

® [Copyright Amendments], Pub. L. No. 99-397, 100 Stat. 848 (amending §111 and §801,
title 17, United Sates Code, to clarify the definition of the local service area of apri-
mary transmitter in the case of alow power television station), enacted on August 27,
1986.

® [Amendments to the Semiconductor Chip Protection Act of 1984], Pub. L. No. 100-
159, 101 Stat. 899 (amending chapter 9, title 17, United Sates Code, regarding protec-
tion extended to semi conductor chip products of foreign entities), enacted November 9,
1987.

® Berne Convention Implementation Act of 1988, Pub. L. No. 100-568, 102 Stat. 2853,
enacted October 31, 1988. (See the Appendix for certain provisions of thisAct that do
not amend title 17 of the United Sates Code.)

® [Copyright Amendments], Pub. L. No. 100-617, 102 Stat. 3194 (extending for an addi-
tional eight-year period certain provisions of title 17, United Sates Code, relating to
therental of sound recordings and for other purposes), enacted November 5, 1988.

* Satellite Home Viewer Act of 1988, title I of Pub. L. No. 100-667, 102 Stat. 3935,
3949, enacted November 16, 1988.

® Judicial Improvementsand Accessto Justice Act, Pub. L. No. 100-702, 102 Stat. 4642,
4672 (amending 8§ 912, title 17, United States Code), enacted November 19, 1988.
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® Copyright Feesand Technica AmendmentsAct of 1989, Pub. L. No. 101-318, 104 Stat.
287, enacted on July 3, 1990.

® Copyright Royalty Tribuna Reform and Miscellaneous Pay Act of 1989, Pub. L. No.
101-319, 104 Stat. 290, enacted July 3, 1990.

® Copyright Remedy Clarification Act, Pub. L. No. 101-553, 104 Stat. 2749, enacted
November 15, 1990.

® Visua Artists Rights Act of 1990, title VI of the Judicial Improvements Act of 1990,
Pub. L. No. 101-650, 104 Stat. 5089, 5128, enacted December 1, 1990.

® Architectural Works Copyright Protection Act, title V11 of the Judicial Improvements
Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089, 5133, enacted December 1, 1990.

® Computer Software Rental AmendmentsAct of 1990, titleV111 of the Judicia Improve-
ments Act of 1990, Pub. L. No. 101-650, 104 Stat 5089, 5134, enacted December 1,
1990.

® Semiconductor International Protection Extension Act of 1991, Pub. L. No. 102-64, 105
Stat. 320 (amending chapter 9, title 17, United Sates Code, regarding protection ex-
tended to semiconductor chip products of foreign entities), enacted June 28, 1991.

® Copyright AmendmentsAct of 1992, Pub. L. No. 102-307, 106 Stat. 264, 272 (amend-
ing title 17 of the United Sates Code, by deleting subsection 108(i) in its entirety),
enacted June 26, 1992.

® Copyright Renewal Act of 1992, title| of the Copyright AmendmentsAct of 1992, Pub.
L. No. 102-307, 106 Stat. 264, enacted June 26, 1992.

® [Copyright Amendments], Pub. L. No. 102-492, 106 Stat. 3145 (amending 8107, title
17, United States Code, regarding unpublished works), enacted October 24, 1992.

® [Copyright Amendments], Pub. L. No. 102-561, 106 Stat. 4233 (amending §2319, title
18, United Sates Code, regarding criminal penalties for copyright infringement), en-
acted October 28, 1992.

® Audio Home Recording Act of 1992, Pub. L. No. 102-563, 106 Stat. 4237 (amending
title 17 of the United States Code by adding a new chapter 10), enacted October 28,
1992.

® North American Free Trade Agreement Implementation Act, Pub. L. No. 103-182, 107
Stat. 2057, 2114 and 2115 (amending 8109, title 17, United Sates Code, and adding a
new 8104A), enacted December 8, 1993.
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Copyright Royalty Tribunal Reform Act of 1993, Pub. L. No. 103-198, 107 Stat. 2304
(amending, inter alia, chapter 8, title 17, United States Code), enacted December 17,
1993.

Satellite Home Viewer Act of 1994, Pub. L. No. 103-369, 108 Stat. 3477 (amending,
inter alia, 8111 and 8119, title 17, United Sates Code, relating to the definition of a
local service area of aprimary transmitter), enacted October 18, 1994.

Uruguay Round AgreementsAct, Pub. L. No. 103-465, 108 Stat. 4809, 4973 (amend-
ing, inter alia, 8104A, title 17, United Sates Code, and adding a new chapter 11),
enacted December 8, 1994. (See the Appendix for the text of certain provisions of this
Act that do not amend title 17 of the United States Code.)

Digital Performance Right in Sound RecordingsAct of 1995, Pub. L. No. 104-39, 109
Stat. 336 (amending, inter alia, 8114 and §115, title 17, United Sates Code), enacted
November 1, 1995.

Anticounterfeiting Consumer Protection Act of 1996, Pub. L. No. 104-153, 110 Stat.
1386, 1388 (amending 8603(c), title 17, United States Code and §2318, title 18, United
Sates Code), enacted July 2, 1996.

Legidative Branch Appropriations Act, 1997, Pub. L. No. 104-197, 110 Stat. 2394,
2416 (amending, inter alia, title 17 of the United Sates Code, by adding a new 8121
concerning the limitation on exclusive copyrightsfor literary worksin specialized for-
mat for the blind and disabled), enacted September 16, 1996.

[Copyright Amendments and Amendments to the Semiconductor Chip Protection Act
of 1984], Pub. L. No. 105-80, 111 Stat. 1529 (making technical amendmentsto certain
provisions of title 17, United Sates Code), enacted November 13, 1997.

No Electronic Theft (NET) Act, Pub. L. No. 105-147, 111 Stat. 2678, enacted Decem-
ber 16, 1997.

Sonny Bono Copyright Term Extension Act, title | of Pub. L. No. 105-298, 112 Stat.
2827 (amending chapter 3, title 17, United Sates Code, to extend the term of copyright
protection for most worksto life plus 70 years), enacted October 27, 1998.

FairnessinMusic LicensingAct of 1998, titlell of Pub. L. No. 105-298, 112 Stat. 2827,
2830 (amending, inter alia, 8110, title 17, United Sates Code, and adding 8513 to
provide a music licensing exemption for food service and drinking establishments),
enacted October 27, 1998.

Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2887 (title IV
amending 8108, §112, §114, chapter 7 and chapter 8, title 17, United Sates Code),

Vi
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enacted October 28, 1998. (ThisAct also contains four separate acts within titlesl, I,
Il and V that amended title 17 of the United States Code. These four acts are each
separately listed below. See the Appendix for additional provisions of thisAct that do
not amend title 17 of the United Sates Code.)

® WIPO Copyright and Performances and Phonograms Treaties Implementation Act of
1998, title | of the Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat.
2860, 2861 (amending title 17 of the United Sates Code, inter alia, to add a new
chapter 12 which prohibits circumvention of copyright protection systems and pro-
vides protection for copyright management information), enacted October 28, 1998.

® Online Copyright Infringement Liability Limitation Act, title Il of the Digital Millen-
nium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2877 (amending title 17 of
the United States Code, to add a new 8§512), enacted October 28, 1998.

® Computer Maintenance Competition AssuranceAct, title 11 of the Digital Millennium
Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2886 (amending 8117, title 17,
United Sates Code), enacted October 28, 1998.

® TheVessd Hull Design Protection Act, titleV of the Digital Millennium Copyright Act,
Pub. L. No. 105-304, 112 Stat. 2860, 2905 (adding chapter 13, title 17, United Sates
Code, to provide design protection for vessel hulls), enacted October 28, 1998.

® [Copyright Amendments and Amendments to the Vessel Hull Design Protection Act],
Pub. L. No. 106-44, 113 Stat. 221 (making technical correctionstotitle 17 of the United
Sates Code), enacted August 5, 1999.

® The Satellite Home Viewer Improvement Act of 1999, title | of the Intellectual Prop-
erty and Communications Omnibus Reform Act of 1999, Pub. L. No. 106-113, 113
Stat. 1501, app. | (amending chapters 1 and 5 to replace the Satellite Home Viewer Act
of 1994 and amending chapters 12 and 13 of title 17, United Sates Code), enacted
November 29, 1999.

® TheDigita Theft Deterrence and Copyright Damages Improvement Act of 1999, Pub.
L. No. 106-160, 113 Stat 1774, (amending chapter 5 of the United Sates Code to
increase statutory damages for copyright infringement), enacted December 9, 1999.

Copyright Law of the United Sates Vii
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CHAPTER 1
SUBJECT MATTER AND SCOPE OF COPYRIGHT

Section
101, DEFINITIONS .....eiveeireisteieeiene ettt sttt s 1
102. Subject matter of copyright: Ingeneral .........cocooeieieieieiereeereeeeeeee 7
103. Subject matter of copyright: Compilations and derivative works..................... 7
104. Subject matter of copyright: National Origin..........ccoeverenereneiereeeenereene 7
104A. Copyright in reStOred WOFKS .......cooeeirirenienere sttt 8
105. Subject matter of copyright: United States Government works..................... 14
106. Exclusiverightsin copyrighted WOrKS..........ccocevuerereneneeieieeeeesereee e 14
106A. Rights of certain authors to attribution and integrity ..........ccoceeeeeieienienienene 14
107. Limitations on exclusiverights: Fair USE .......ccoeeeieninene e 16
108. Limitations on exclusiverights: Reproduction

by libraries and archiVesS..........cooociieiee e 16
109. Limitations on exclusiverights: Effect of transfer

of particular copy Or PhONOFECONd .........coceruerierieriirieerie et 19
110. Limitations on exclusiverights: Exemption of

certain performances and displayS.......cccveverenerienieree e 21
111. Limitations on exclusiverights: Secondary transmissions ..........cccceeeeeeeniene 24
112. Limitations on exclusiverights: Ephemeral recordings .........ccccceeeeeeeenennene 32
113.  Scope of exclusiverightsin pictorial, graphic, and sculptural works ............. 37
114.  Scope of exclusiverightsin sound recordings ..........ccoeeeeeereerenenicrieseseniene 38
115.  Scope of exclusiverightsin nondramatic musical works:

Compulsory license for making and distributing phonorecords ............c..c..... 52
116. Negotiated licenses for public performances by means of coin-operated

PhONOIECOrd PLAYEN'S .....cveeirtite et 57
117. Limitations on exclusive rights: Computer programst ..........cccceveeereeeneeenenns 58
118.  Scope of exclusiverights: Use of certain works

in connection with noncommercial broadcasting ..........ccooevereriereeieeienieniennens 59
119. Limitations on exclusiverights: Secondary transmissions of

superstations and network stations for private homeviewing ..........c.ccocceeee.e. 61
120. Scope of exclusiverightsin architectural WOrkS..........ccoceoeverciennincncnenn 72
121. Limitations on exclusiverights: reproduction for

blind or other people with disabilities..........c.coverereieiee e 73
122. Limitations on exclusiverights; secondary transmissions

by satellite carrierswithin local market ............ccooooeiininininciceeee 73
§ 101. Definitions?

Except as otherwise provided in thistitle, as used in thistitle, the following terms and
their variant forms mean the following:

An

“anonymous work” is awaork on the copies or phonorecords of which no natural

person isidentified as author.

An

“architectural work” is the design of a building as embodied in any tangible me-
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8101 Subject Matter and Scope of Copyright

dium of expression, including a building, architectural plans, or drawings. The work in-
cludes the overall form as well as the arrangement and composition of spaces and ele-
mentsin the design, but does not include individual standard features.

“Audiovisual works' are works that consist of a series of related images which are
intrinsically intended to be shown by the use of machines or devices such as projectors,
viewers, or €l ectronic equipment, together with accompanying sounds, if any, regardiess
of the nature of the material objects, such asfilmsor tapes, in which the works are embod-
ied.

The “Berne Convention” is the Convention for the Protection of Literary and Artistic
Works, signed at Berne, Switzerland, on September 9, 1886, and al acts, protocols, and
revisions thereto.*

The “best edition” of awork isthe edition, published in the United States at any time
before the date of deposit, that the Library of Congress determinesto be most suitable for
its purposes.

A person’s*“children” arethat person’ simmediate offspring, whether legitimate or not,
and any children legally adopted by that person.

A*“collectivework” isawork, such asaperiodical issue, anthology, or encyclopedia, in
which a number of contributions, constituting separate and independent works in them-
selves, are assembled into a collective whole.

A “compilation” is a work formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or arranged in such a way that the
resulting work as awhole constitutes an original work of authorship. The term “compila
tion” includes collective works.

“Copies’ arematerial objects, other than phonorecords, in which awork isfixed by any
method now known or later devel oped, and from which the work can be perceived, repro-
duced, or otherwise communicated, either directly or with the aid of amachine or device.
The term “copies’ includes the materia object, other than a phonorecord, in which the
work isfirst fixed.

“Copyright owner”, with respect to any one of the exclusive rights comprised in a
copyright, refersto the owner of that particular right.

A work is*“created” when it isfixed in acopy or phonorecord for thefirst time; where
awork isprepared over aperiod of time, theportion of it that hasbeen fixed at any particu-
lar time congtitutes the work as of that time, and where the work has been prepared in
different versions, each version congtitutes a separate work.

A “derivative work” is awork based upon one or more preexisting works, such as a
trandation, musical arrangement, dramati zation, fictionalization, motion picture version,
sound recording, art reproduction, abridgment, condensation, or any other forminwhicha
work may be recast, transformed, or adapted. A work consisting of editoria revisions,
annotations, elaborations, or other modifications, which, asawhole, represent an origina
work of authorship, isa“derivative work”.

A “device’, “machine’, or “process’ isone now known or later developed.

A “digital transmission” isatransmisson inwhole or in part in adigital or other non-
analog format.5

To “display” awork meansto show acopy of it, either directly or by means of afilm,

2 Copyright Law of the United States



SQubject Matter and Scope of Copyright §101

dide, television image, or any other device or processor, in the case of amotion picture or
other audiovisua work, to show individual images nonsequentially.

An“establishment” isastore, shop, or any similar place of business opento the general
public for the primary purpose of selling goods or services in which the mgjority of the
gross sguare feet of space that is nonresidentia is used for that purpose, and in which
nondramatic musical works are performed publicly.®

A “food service or drinking establishment” isarestaurant, inn, bar, tavern, or any other
similar place of businessin which the public or patrons assemble for the primary purpose
of being served food or drink, in which the mgjority of the gross square feet of space that
is nonresidential is used for that purpose, and in which nondramatic musical works are
performed publicly.’

The term “financial gain” includes receipt, or expectation of receipt, of anything of
value, including the receipt of other copyrighted works.®

A work is“fixed” in atangible medium of expression when its embodiment in a copy
or phonorecord, by or under the authority of the author, is sufficiently permanent or stable
to permit it to be perceived, reproduced, or otherwise communicated for a period of more
than transitory duration. A work consisting of sounds, images, or both, that are being
transmitted, is “fixed” for purposes of thistitle if a fixation of the work is being made
simultaneoudly with its transmission.

The “ Geneva Phonograms Convention” is the Convention for the Protection of Pro-
ducersof PhonogramsAgainst Unauthorized Duplication of Their Phonograms, concluded
at Geneva, Switzerland, on October 29, 1971.°

The“ gross square feet of space” of an establishment meansthe entire interior space of
that establishment, and any adjoining outdoor space used to serve patrons, whether on a
seasond basis or otherwise®

Theterms“including” and “such as’ areillustrative and not limitative.

An “international agreement” is—

(2) the Universal Copyright Convention;

(2) the Geneva Phonograms Convention;

(3) the Berne Convention;

(4) the WTO Agreement;

(5) the WIPO Copyright Treaty;“*

(6) the WIPO Performances and Phonograms Treaty;*2 and

(7) any other copyright treaty to which the United States is a party.*®

A “joint work” isawork prepared by two or more authors with the intention that their
contributions be merged into inseparable or interdependent parts of aunitary whole.

“Literary works® are works, other than audiovisua works, expressed in words, num-
bers, or other verbal or numerical symbolsor indicia, regardiess of the nature of the mate-
rial objects, such as books, periodicals, manuscripts, phonorecords, film, tapes, disks, or
cards, in which they are embodied.

“Motion pictures’ areaudiovisua worksconsisting of aseries of related imageswhich,
when shown in succession, impart an impression of motion, together with accompanying
sounds, if any.

To “perform” awork meansto recite, render, play, dance, or act it, either directly or by

Copyright Law of the United States 3
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means of any device or process or, in the case of a motion picture or other audiovisual
work, to show itsimagesin any sequence or to make the sounds accompanying it audible.

A “performing rights society” is an association, corporation, or other entity that li-
censesthe public performance of nondramatic musical works on behalf of copyright own-
ers of such works, such as the American Society of Composers, Authors and Publishers
(ASCAP), Broadcast Music, Inc. (BMI), and SESAC, Inc.*#

“Phonorecords’ are material objectsinwhich sounds, other than those accompanying a
motion picture or other audiovisua work, are fixed by any method now known or later
devel oped, and from which the sounds can be perceived, reproduced, or otherwise com-
municated, either directly or with the aid of amachine or device. Theterm “ phonorecords”
includesthe material object in which the sounds are first fixed.

“Pictorial, graphic, and sculptural works’ include two-dimensional and three-dimen-
siona works of fine, graphic, and applied art, photographs, prints and art reproductions,
maps, globes, charts, diagrams, models, and technical drawings, including architectural
plans. Such works shdl include works of artistic craftsmanship insofar as their form but
not their mechanical or utilitarian aspects are concerned; the design of auseful article, as
defined in this section, shall be considered a pictoria, graphic, or sculptural work only if,
and only to the extent that, such design incorporates pictorial, graphic, or sculptural fea-
turesthat can beidentified separately from, and are capable of existing independently of,
the utilitarian aspects of the article®

For purposes of section513, a“proprietor” isanindividua, corporation, partnership, or
other entity, asthe case may be, that owns an establishment or afood service or drinking
establishment, except that no owner or operator of aradio or television station licensed by
the Federal Communi cations Commission, cable system or satellite carrier, cable or satel-
lite carrier service or programmer, provider of online services or network access or the
operator of facilities therefor, telecommunications company, or any other such audio or
audiovisual service or programmer now known or as may be developed in the future,
commercia subscription music service, or owner or operator of any other transmission
sarvice, shall under any circumstances be deemed to be a proprietor.1

A “pseudonymouswork” isawork on the copies or phonorecords of which the author
isidentified under afictitious name.

“Publication” isthe distribution of copies or phonorecords of awaork to the public by
saeor other transfer of ownership, or by rental, lease, or lending. The offering to distribute
copies or phonorecords to a group of persons for purposes of further distribution, public
performance, or public display, constitutes publication. A public performance or display of
awork does not of itself congtitute publication.

To perform or display awork “publicly” means—

(2) to perform or display it at a place open to the public or at any place where a
substantial number of persons outside of a normal circle of afamily and its social
acquaintances is gathered; or

(2) to transmit or otherwise communicate a performance or display of the work
to a place specified by clause (1) or to the public, by means of any device or pro-
cess, whether the members of the public capable of receiving the performance or
display receiveit in the same place or in separate places and at the same time or at
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different times.

“Regigtration”, for purposes of sections 205(c)(2), 405, 406, 410(d), 411, 412, and
506(€), meansaregistration of aclaimintheoriginal or the renewed and extended term of
copyright.¥

“Sound recordings’ are works that result from the fixation of a series of musical, spo-
ken, or other sounds, but not i ncluding the sounds accompanying amotion picture or other
audiovisual work, regardless of the nature of the material objects, such as disks, tapes, or
other phonorecords, in which they are embodied.

“State” includes the District of Columbiaand the Commonwealth of Puerto Rico, and
any territoriesto which thistitle is made applicable by an Act of Congress.

A “transfer of copyright ownership” is an assignment, mortgage, exclusive license, or
any other conveyance, aienation, or hypothecation of a copyright or of any of the exclu-
siverights comprised in a copyright, whether or not it islimited in time or place of effect,
but not including anonexclusive license.

A “transmission program” is a body of materia that, as an aggregate, has been pro-
duced for the sole purpose of transmission to the public in sequence and as a unit.

To “transmit” a performance or display isto communicate it by any device or process
whereby images or sounds are received beyond the place from which they are sent.

A “treaty party” is acountry or intergovernmental organization other than the United
Statesthat is aparty to an international agreement.®®

The“United States’, when used in ageographical sense, comprises the several States,
the District of Columbiaand the Commonwealth of Puerto Rico, and the organized territo-
ries under the jurisdiction of the United States Government.

For purposes of section 411, awork isa“ United Stateswork” only if—

(2) in the case of a published work, the work isfirst published—

(A) in the United States,

(B) simultaneously in the United States and another treaty party or parties,
whose law grants a term of copyright protection that is the same as or longer
than the term provided in the United States;

(C) smultaneously in the United States and a foreign nation that is not a
treaty party; or

(D) in aforeign nation that is not atreaty party, and all of the authors of the
work are nationals, domiciliaries, or habitual residents of, or in the case of an
audiovisual work legal entities with headquartersin, the United States;

(2) in the case of an unpublished work, all the authors of the work are national's,
domiciliaries, or habitual residents of the United States, or, in the case of an unpub-
lished audiovisual work, al the authors are legal entities with headquarters in the
United States; or

(3) inthe case of apictorial, graphic, or sculptural work incorporated in abuild-
ing or structure, the building or structure is located in the United States.*®

A “useful article” isan article having an intrinsic utilitarian function that is not merely
to portray the appearance of the article or to convey information. An article that is nor-
mally apart of auseful articleis considered a“useful article”.

The author’s“widow” or “widower” isthe author’' s surviving spouse under the law of
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the author’s domicile at the time of his or her death, whether or not the spouse has later
remarried.

The “WIPO Copyright Treaty” is the WIPO Copyright Treaty concluded at Geneva,
Switzerland, on December 20, 1996.%

The “WIPO Performances and Phonograms Treaty” is the WIPO Performances and
Phonograms Treaty concluded at Geneva, Switzerland, on December 20, 1996.%

A “work of visual art” is—

(1) apainting, drawing, print or sculpture, existing in asingle copy, inalimited
edition of 200 copies or fewer that are signed and consecutively numbered by the
author, or, in the case of a sculpture, in multiple cast, carved, or fabricated sculp-
tures of 200 or fewer that are consecutively numbered by the author and bear the
signature or other identifying mark of the author; or

(2) astill photographicimage produced for exhibition purposesonly, existingin
asingle copy that is signed by the author, or in a limited edition of 200 copies or
fewer that are signed and consecutively numbered by the author.

A work of visual art does not include—

(A)(i) any poster, map, globe, chart, technical drawing, diagram, model, ap-
plied art, motion picture or other audiovisual work, book, magazine, newspaper,
periodical, data base, electronic information service, electronic publication, or
similar publication;

(i) any merchandising item or advertising, promotional, descriptive, cov-
ering, or packaging material or container;
(iii) any portion or part of any item described in clause (i) or (ii);

(B) any work made for hire; or

(C) any work not subject to copyright protection under thistitle.?

A “work of the United States Government” is a work prepared by an officer or em-
ployee of the United States Government as part of that person’s officia duties.
A “work madefor hire” is—

(1) awork prepared by an employee within the scope of hisor her employment;
or

(2) awork specially ordered or commissioned for use as a contribution to a
collective work, as a part of amotion picture or other audiovisual work as a sound
recording, as a trandation, as a supplementary work, as a compilation, as an in-
structional text, as atest, as answer material for atest, or as an atlas, if the parties
expressly agreein awritten instrument signed by them that the work shall be con-
sidered awork made for hire. For the purpose of the foregoing sentence, a“ supple-
mentary work” isawork prepared for publication as a secondary adjunct to awork
by another author for the purpose of introducing, concluding, illustrating, explain-
ing, revising, commenting upon, or assisting in the use of the other work, such as
forewords, afterwords, pictorial illustrations, maps, charts, tables, editorial notes,
musical arrangements, answer material for tests, bibliographies, appendixes, and
indexes, and an “instructional text” isaliterary, pictorial, or graphic work prepared
for publication and with the purpose of use in systematic instructional activities.?
The terms “WTO Agreement” and “WTO member country” have the meanings
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given those termsin paragraphs (9) and (10), respectively, of section 2 of the Uruguay
Round Agreements Act.?*

A “computer program” is a set of statements or instructions to be used directly or
indirectly in a computer in order to bring about a certain result.®

§102. Subject matter of copyright: In general®

(a) Copyright protection subsists, in accordance with thistitle, in original works of
authorship fixed in any tangible medium of expression, now known or later devel oped,
from which they can be perceived, reproduced, or otherwise communicated, either
directly or with theaid of amachine or device. Works of authorship include the follow-
ing categories:

(2) literary works;

(2) musical works, including any accompanying words;
(3) dramatic works, including any accompanying music;
(4) pantomimes and choreographic works;

(5) pictoria, graphic, and scul ptural works;

(6) motion pictures and other audiovisual works;

(7) sound recordings; and

(8) architectura works.

(b) In no case does copyright protection for an original work of authorship extend
to any idea, procedure, process, system, method of operation, concept, principle, or
discovery, regardless of the form in which it is described, explained, illustrated, or
embodied in such work.

§ 103. Subject matter of copyright: Compilations and derivative works

(a) The subject matter of copyright as specified by section 102 includes compila-
tionsand derivative works, but protection for awork employing preexisting material in
which copyright subsists does not extend to any part of thework in which such material
has been used unlawfully.

(b) The copyright in a compilation or derivative work extends only to the material
contributed by the author of such work, as distinguished from the preexisting material
employed in the work, and does not imply any exclusive right in the preexisting mate-
rial. The copyright in such work is independent of, and does not affect or enlarge the
scope, duration, ownership, or subsistence of, any copyright protection in the preexist-
ing material.

8§ 104. Subject matter of copyright: National origin®

(a) UnpubLisHED Works.—The works specified by sections 102 and 103, while un-
published, are subject to protection under this title without regard to the nationality or
domicile of the author.

(b) PusLisHED Works.—The works specified by sections 102 and 103, when pub-
lished, are subject to protection under thistitle if—

(1) on the date of first publication, one or more of the authorsis a national or
domiciliary of the United States, or is a national, domiciliary, or sovereign author-
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ity of atreaty party, or isastatel ess person, wherever that person may be domiciled;
or

(2) thework isfirst published in the United States or in aforeign nation that, on
the date of first publication, is atreaty party; or

(3) the work is a sound recording that was first fixed in atreaty party; or

(4) the work is apictorial, graphic, or sculptural work that isincorporated in a
building or other structure, or an architectural work that is embodied in abuilding
and the building or structure islocated in the United States or atreaty party; or

(5) the work is first published by the United Nations or any of its specialized
agencies, or by the Organization of American States; or

(6) the work comes within the scope of a Presidential proclamation. Whenever
the President findsthat a particular foreign nation extends, to works by authorswho
are nationals or domiciliaries of the United States or to works that are first pub-
lished in the United States, copyright protection on substantially the same basis as
that on which the foreign nation extends protection to works of its own nationals
and domiciliaries and works first published in that nation, the President may by
proclamation extend protection under this title to works of which one or more of
the authorsis, on the date of first publication, anational, domiciliary, or sovereign
authority of that nation, or which was first published in that nation. The President
may revise, suspend, or revoke any such proclamation or impose any conditions or
limitations on protection under a proclamation.

For purposes of paragraph (2), a work that is published in the United States or a
treaty party within 30 days after publication in aforeign nation that is not atreaty party
shall be considered to befirst published in the United States or such treaty party, asthe
case may be.

(c) Errect oF BErRNE ConvENTION.—NoO right or interest in a work eligible for pro-
tection under thistitle may be claimed by virtue of, or in reliance upon, the provisions
of the Berne Convention, or the adherence of the United States thereto. Any rightsina
work eligible for protection under thistitle that derive from thistitle, other Federal or
State statutes, or the common law, shall not be expanded or reduced by virtue of, or in
reliance upon, the provisions of the Berne Convention, or the adherence of the United
States thereto.

(d) Errect oF PHoNogRAMS TREATIEs.—Notwithstanding the provisions of subsec-
tion (b), no works other than sound recordings shall be ligiblefor protection under this
title solely by virtue of the adherence of the United States to the Geneva Phonograms
Convention or the WIPO Performances and Phonograms Treaty.?®

§ 104A. Copyright in restored works®
(a) AuTomATIC PROTECTION AND TERM.—
(1) Term.—
(A) Copyright subsists, in accordance with this section, in restored works,
and vests automatically on the date of restoration.
(B) Any work in which copyright is restored under this section shall subsist
for the remainder of the term of copyright that the work would have otherwise
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been granted in the United States if the work never entered the public domainin

the United States.

(2) Exceprion.—Any work in which the copyright was ever owned or adminis-
tered by theAlien Property Custodian and in which the restored copyright would be
owned by agovernment or instrumentality thereof, is not arestored work.

(b) OwnERsHIP oF ResTorep CoryRIGHT.—A restored work vests initially in the au-
thor or initial rightholder of the work as determined by the law of the source country of
the work.

(¢) FiLiNnG oF NoTice oF INTENT To ENFORCE RESTORED COPYRIGHT AGAINST RELIANCE
ParTIES—ON or after the date of restoration, any person who owns a copyright in a
restored work or an exclusive right therein may file with the Copyright Office anotice
of intent to enforce that person’ scopyright or exclusiveright or may serve such anotice
directly on areliance party. Acceptance of anotice by the Copyright Officeiseffective
asto any reliance parties but shall not create a presumption of the validity of any of the
facts stated therein. Service on areliance party is effective asto that reliance party and
any other reliance parties with actual knowledge of such service and of the contents of
that notice.

(d) REMEDIES FOR INFRINGEMENT OF RESTORED COPYRIGHTS.—

(1) ENFORCEMENT OF CoPYRIGHT IN RESTORED WORKS IN THE ABSENCE OF A RELI-
ANCE PaRTY.—AS against any party who is not a reliance party, the remedies pro-
vided in chapter 5 of thistitle shall be available on or after the date of restoration of
arestored copyright with respect to an act of infringement of the restored copyright
that is commenced on or after the date of restoration.

(2) ENFORCEMENT OF COPYRIGHT IN RESTORED WORKS AS AGAINST RELIANCE
ParTiIES—AS against areliance party, except to the extent provided in paragraphs
(3) and (4), the remedies provided in chapter 5 of thistitle shall be available, with
respect to an act of infringement of a restored copyright, on or after the date of
restoration of the restored copyright if the requirements of either of the following
subparagraphs are met:

(A)(i) The owner of the restored copyright (or such owner’s agent) or the
owner of an exclusiveright therein (or such owner’s agent) fileswith the Copy-

right Office, during the 24-month period beginning on the date of restoration, a

notice of intent to enforce the restored copyright; and

(iD)(1) the act of infringement commenced after the end of the 12-month
period beginning on the date of publication of the notice in the Federal
Register;
(11 theact of infringement commenced before theend of the 12-month
period described in subclause (1) and continued after the end of that 12-
month period, in which case remedies shall be available only for
infringement occurring after the end of that 12-month period; or
(111) copies or phonorecords of a work in which copyright has been
restored under this section are made after publication of the notice of
intent in the Federal Register.
(B)(i) The owner of the restored copyright (or such owner’s agent) or the
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owner of an exclusive right therein (or such owner’s agent) serves upon areli-
ance party a notice of intent to enforce arestored copyright; and
(in)(1) the act of infringement commenced after the end of the 12-month
period beginning on the date the notice of intent is received,;
(1) theact of infringement commenced before theend of the 12-month
period described in subclause (1) and continued after the end of that 12-
month period, in which case remedies shall be available only for the
infringement occurring after the end of that 12-month period; or
(111) copies or phonorecords of a work in which copyright has been
restored under this section are made after receipt of the notice of intent.
In the event that notice is provided under both subparagraphs (A) and (B), the 12-

month period referred to in such subparagraphs shall run from the earlier of publication or
service of notice.

(3) Existing DeRIVATIVE WORKS.—

(A) Inthe case of aderivative work that is based upon arestored work and is
created—

(i) before the date of the enactment of the Uruguay Round Agreements
Act, if the source country of the restored work is an eligible country on such
date, or

(i) before the date on which the source country of the restored work
becomesan eligible country, if that country isnot an eligible country on such
date of enactment,

areliance party may continue to exploit that derivative work for the duration of

the restored copyright if the reliance party pays to the owner of the restored

copyright reasonable compensation for conduct which would be subject to a

remedy for infringement but for the provisions of this paragraph.

(B) In the absence of an agreement between the parties, the amount of such
compensation shall be determined by an action in United States district court,
and shall reflect any harm to the actual or potential market for or value of the
restored work from the reliance party’ s continued exploitation of the work, as
well ascompensation for therel ative contributions of expression of the author of
the restored work and the reliance party to the derivative work.

(4) CoMMENCEMENT OF INFRINGEMENT FOR RELIANCE PARTIES.—FOr purposes of
section 412, in the case of reliance parties, infringement shall be deemed to have
commenced before registration when acts which would have constituted infringe-
ment had the restored work been subject to copyright were commenced before the
date of restoration.

(e) NoTices oF INTENT To ENFORCE A RESTORED COPYRIGHT.—

(1) Notices oF INTENT FiLED WiTH THE CoPYRIGHT OFFICE.—

(A)(i) A notice of intent filed with the Copyright Officeto enforce arestored
copyright shall be signed by the owner of the restored copyright or the owner of
an exclusive right therein, who files the notice under subsection (d)(2)(A)(i)
(hereafter in this paragraph referred to asthe “ owner™), or by the owner’ sagent,
shall identify thetitle of the restored work, and shall include an English transla-
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tion of thetitle and any other alternative titles known to the owner by which the
restored work may beidentified, and an address and tel ephone number at which
the owner may be contacted. If the notice is signed by an agent, the agency
relationship must have been constituted in awriting signed by the owner before
thefiling of the notice. The Copyright Office may specifically requirein regula-
tions other information to be included in the notice, but failure to provide such
other information shall not invalidate the notice or be a basis for refusal to list
the restored work in the Federal Register.

(in1f awork in which copyright isrestored has no formal title, it shall be
described in the notice of intent in detail sufficient to identify it.

(iii) Minor errors or omissions may be corrected by further notice at any
time after the notice of intent isfiled. Notices of corrections for such minor
errors or omissions shall be accepted after the period established in subsec-
tion (d)(2)(A)(i). Notices shall be published in the Federal Register pursuant
to subparagraph (B).

(B)(i) The Register of Copyrightsshall publishinthe Federal Register, com-
mencing not later than 4 months after the date of restoration for a particular
nation and every 4 months thereafter for a period of 2 years, lists identifying
restored works and the ownership thereof if a notice of intent to enforce are-
stored copyright has been filed.

(i) Not lessthan 1 list containing all notices of intent to enforce shall be
maintained in the Public | nformation Office of the Copyright Office and shall
be available for public inspection and copying during regular business hours
pursuant to sections 705 and 708.

(C) The Register of Copyrightsisauthorized to fix reasonable fees based on
the costs of receipt, processing, recording, and publication of notices of intent to
enforce arestored copyright and corrections thereto.

(D)(i) Not later than 90 days before the date the Agreement on Trade-Re-
lated Aspects of Intellectual Property referred to in section 101(d)(15) of the
Uruguay Round Agreements Act enters into force with respect to the United
States, the Copyright Office shall issue and publish in the Federal Register regu-
lations governing the filing under this subsection of notices of intent to enforce
arestored copyright.

(i) Such regulations shall permit owners of restored copyrights to file
simultaneously for registration of the restored copyright.

(2) NoTices oF INTENT SERVED ON A RELIANCE PARTY.—

(A) Notices of intent to enforce a restored copyright may be served on a
reliance party at any time after the date of restoration of the restored copyright.

(B) Notices of intent to enforce a restored copyright served on a reliance
party shall be signed by the owner or the owner’s agent, shall identify the re-
stored work and the work in which the restored work is used, if any, in detail
sufficient to identify them, and shall include an English translation of the title,
any other alternative titles known to the owner by which the work may be iden-
tified, the use or uses to which the owner objects, and an address and tel ephone
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number at which the reliance party may contact the owner. If the noticeissigned

by an agent, the agency relationship must have been constituted in writing and

signed by the owner before service of the notice.

(3) EFFecT oF MATERIAL FALSE STATEMENTS.—ANY material false statement know-
ingly made with respect to any restored copyright identified in any notice of intent
shall make void all claims and assertions made with respect to such restored copy-
right.

(f) IMMuNITY FROM WARRANTY AND RELATED LIABILITY.—

(2) In GENERAL.—ANY person who warrants, promises, or guaranteesthat awork
does not violate an exclusive right granted in section 106 shall not be liable for
legal, equitable, arbitral, or administrative relief if the warranty, promise, or guar-
anteeis breached by virtue of the restoration of copyright under this section, if such
warranty, promise, or guarantee is made before January 1, 1995.

(2) PerrormaNces.—No person shall be required to perform any act if such
performance is made infringing by virtue of the restoration of copyright under the
provisions of this section, if the obligation to perform was undertaken before Janu-
ary 1, 1995.

(g) ProcLAMATION OF CopyRIGHT ResToraTION.—Whenever the President finds that

aparticular foreign nation extends, to works by authorswho are nationals or domiciliaries
of the United States, restored copyright protection on substantially the same basis as
provided under this section, the President may by proclamation extend restored protec-
tion provided under this section to any work—

(1) of which one or more of the authors is, on the date of first publication, a
national, domiciliary, or sovereign authority of that nation; or
(2) which was first published in that nation.

The President may revise, suspend, or revoke any such proclamation or impose any condi-
tions or limitations on protection under such a proclamation.

(h) Derinimions.—For purposes of this section and section 109(a):

(1) Theterm “date of adherence or proclamation” means the earlier of the date
on which a foreign nation which, as of the date the WTO Agreement enters into
force with respect to the United States, is not a nation adhering to the Berne Con-
vention or aWTO member country, becomes—

(A) anation adhering to the Berne Convention;

(B) aWTO member country;

(C) anation adhering to the WIPO Copyright Treaty;*

(D) anation adhering to the WIPO Performances and Phonograms Treaty;3
or

(E) subject to a Presidentia proclamation under subsection (g).

(2) The “date of restoration” of arestored copyright is—

(A) January 1, 1996, if the source country of the restored work is a nation
adhering to the Berne Convention or aWTO member country on such date, or

(B) the date of adherence or proclamation, in the case of any other source
country of the restored work.

(3) The term “€ligible country” means a nation, other than the United States,
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that—

(A) becomes aWTO member country after the date of the enactment of the
Uruguay Round Agreements Act;

(B) on such date of enactment is, or after such date of enactment becomes, a
nation adhering to the Berne Convention;

(C) adheres to the WIPO Copyright Treaty;%

(D) adheres to the WIPO Performances and Phonograms Treaty;* or

(E) after such date of enactment becomes subject to a proclamation under
subsection (g).

(4) Theterm “reliance party” means any person who—

(A) with respect to a particular work, engages in acts, before the source
country of that work becomes an €ligible country, which would have violated
section 106 if the restored work had been subject to copyright protection, and
who, after the source country becomes an €ligible country, continues to engage
in such acts;

(B) before the source country of a particular work becomes an eligible
country, makes or acquires 1 or more copies or phonorecords of that work; or

(C) astheresult of the sale or other disposition of aderivative work covered
under subsection (d)(3), or significant assets of a person described in
subparagraph (A) or (B), isasuccessor, assignee, or licensee of that person.

(5) Theterm “restored copyright” meanscopyright in arestored work under this
section.
(6) The term “restored work” means an original work of authorship that—

(A) is protected under subsection (a);

(B) is not in the public domain in its source country through expiration of
term of protection;

(C) isin the public domain in the United States due to—

(i) noncompliance with formalitiesimposed at any time by United States
copyright law, including failure of renewal, lack of proper notice, or failureto
comply with any manufacturing requirements;

(i) lack of subject matter protection in the case of sound recordingsfixed
before February 15, 1972; or

(iii) lack of national eligibility;

(D) hasat least one author or rightholder who was, at the time the work was
created, a national or domiciliary of an eligible country, and if published, was
first published in an eligible country and not published in the United States
during the 30-day period following publication in such eligible country; and

(E) if the source country for the work is an eligible country solely by virtue
of its adherence to the WIPO Performances and Phonograms Treaty, is a sound
recording.®

(7) The term “rightholder” means the person—

(A) who, with respect to a sound recording, first fixes a sound recording
with authorization, or

(B) who has acquired rights from the person described in subparagraph (A)
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by means of any conveyance or by operation of law.
(8) The “source country” of arestored work is—
(A) anation other than the United States;
(B) in the case of an unpublished work—

(i) the eligible country in which the author or rightholder is anational or
domiciliary, or, if arestored work has more than 1 author or rightholder, of
which the majority of foreign authors or rightholders are nationals or
domiciliaries; or

(i) if the magjority of authors or rightholders are not foreign, the nation
other than the United States which has the most significant contacts with the
work; and

(C) inthe case of a published work—

(i) the éigible country in which the work isfirst published, or

(i) if therestored work is published on the same day in 2 or moreeligible
countries, the eligible country which has the most significant contacts with
the work.

§ 105. Subject matter of copyright: United States Gover nment works®

Copyright protection under thistitle is not available for any work of the United States
Government, but the United States Government is not precluded from receiving and hold-
ing copyrights transferred to it by assignment, bequest, or otherwise.

8§ 106. Exclusiverightsin copyrighted works®
Subject to sections 107 through 121, the owner of copyright under this title has the
exclusiverightsto do and to authorize any of the following:

(2) to reproduce the copyrighted work in copies or phonorecords,

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public
by sale or other transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, panto-
mimes, and motion pictures and other audiovisual works, to perform the copy-
righted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, panto-
mimes, and pictorial, graphic, or sculptural works, including the individual images
of a motion picture or other audiovisual work, to display the copyrighted work
publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly
by means of adigital audio transmission.

8 106A. Rightsof certain authorsto attribution and integrity®
(a) RicHTs oF ATTRIBUTION AND INTEGRITY.— Subject to section 107 and independent
of the exclusive rights provided in section 106, the author of awork of visual art—
(2) shall have the right—
(A) to claim authorship of that work, and
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(B) to prevent the use of his or her name as the author of any work of visual
art which he or she did not create;

(2) shall havetheright to prevent the use of his or her name as the author of the
work of visual art in the event of a distortion, mutilation, or other modification of
the work which would be prejudicial to his or her honor or reputation; and

(3) subject to the limitations set forth in section 113(d), shall have the right—

(A) to prevent any intentional distortion, mutilation, or other modification
of that work which would be prejudicia to his or her honor or reputation, and
any intentional distortion, mutilation, or modification of that work isaviolation
of that right, and

(B) to prevent any destruction of awork of recognized stature, and any in-
tentional or grossly negligent destruction of that work isaviolation of that right.

(b) Score AND ExERrcise oF RicHTs.—Only the author of awork of visual art hasthe
rights conferred by subsection (a) in that work, whether or not the author is the copy-
right owner. The authors of a joint work of visual art are coowners of the rights con-
ferred by subsection (a) in that work.

(¢) Excepmions.— (1) The modification of awork of visual art which isthe result of
the passage of time or theinherent nature of the materialsisnot adistortion, mutilation,
or other modification described in subsection (a)(3)(A).

(2) The modification of awork of visual art which isthe result of conservation,
or of the public presentation, including lighting and placement, of thework isnot a
destruction, distortion, mutilation, or other modification described in subsection
(a)(3) unless the maodification is caused by gross negligence.

(3) The rights described in paragraphs (1) and (2) of subsection (a) shall not
apply to any reproduction, depiction, portrayal, or other use of awork in, upon, or
in any connection with any item described in subparagraph (A) or (B) of the defini-
tion of “work of visual art” in section 101, and any such reproduction, depiction,
portrayal, or other use of awork is not adestruction, distortion, mutilation, or other
modification described in paragraph (3) of subsection (a).

(d) DuraTION OF RicHTS.— (1) With respect to works of visual art created on or after
the effective date set forth in section 610(a) of the Visual Artists RightsAct of 1990, the
rights conferred by subsection (a) shall endure for aterm consisting of the life of the
author.

(2) With respect to works of visual art created before the effective date set forth
in section 610(a) of the Visual Artists RightsAct of 1990, but title to which has not,
as of such effective date, been transferred from the author, the rights conferred by
subsection (@) shall be coextensive with, and shall expire at the same time as, the
rights conferred by section 106.

(3) In the case of ajoint work prepared by two or more authors, the rights con-
ferred by subsection (@) shall endure for a term consisting of the life of the last
surviving author.

(4) All terms of the rights conferred by subsection (&) run to the end of the
calendar year in which they would otherwise expire.
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(e) Transrer AND WAIVER.— (1) Therights conferred by subsection (a) may not be
transferred, but thoserightsmay bewaived if the author expressly agreesto such waiver
inawritten instrument signed by the author. Such instrument shall specifically identify
thework, and uses of that work, to which the waiver applies, and thewaiver shall apply
only to the work and uses so identified. In the case of ajoint work prepared by two or
more authors, awaiver of rights under this paragraph made by one such author waives
such rights for all such authors.

(2) Ownership of the rights conferred by subsection (a) with respect to awork
of visua art is distinct from ownership of any copy of that work, or of a copyright
or any exclusiveright under acopyright in that work. Transfer of ownership of any
copy of awork of visua art, or of a copyright or any exclusive right under a copy-
right, shall not constitute awaiver of the rights conferred by subsection (a). Except
as may otherwise be agreed by the author in a written instrument signed by the
author, awaiver of the rights conferred by subsection (a) with respect to awork of
visual art shall not constitute atransfer of ownership of any copy of that work, or of
ownership of acopyright or of any exclusive right under a copyright in that work.

§ 107. Limitations on exclusiverights: Fair use®
Notwithstanding the provisions of sections 106 and 106A, thefair use of acopyrighted
work, including such use by reproductionin copies or phonorecordsor by any other means
specified by that section, for purposes such as criticism, comment, news reporting, teach-
ing (including multiple copies for classroom use), scholarship, or research, is not anin-
fringement of copyright. In determining whether the use made of awork in any particular
caseisafair use the factorsto be considered shal include—
(1) the purpose and character of the use, including whether such use is of a
commercia nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copy-
righted work as awhole; and
(4) the effect of the use upon the potential market for or value of the copy-
righted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such
finding is made upon consideration of al the above factors.

§108. Limitations on exclusiverights: Reproduction by libraries and ar chives®
(a) Except as otherwise provided in thistitle and notwithstanding the provisions of
section 106, it is not an infringement of copyright for alibrary or archives, or any of its
empl oyees acting within the scope of their employment, to reproduce no morethan one
copy or phonorecord of a work, except as provided in subsections (b) and (c), or to
distribute such copy or phonorecord, under the conditions specified by this section,
if—
(2) the reproduction or distribution is made without any purpose of direct or
indirect commercia advantage;
(2) the collections of the library or archives are (i) open to the public, or (ii)

16 Copyright Law of the United States



Subject Matter and Scope of Copyright 8108

available not only to researchers affiliated with the library or archives or with the

institution of whichitisapart, but also to other personsdoing research in aspecial-

ized field; and

(3) the reproduction or distribution of the work includes a notice of copyright
that appears on the copy or phonorecord that is reproduced under the provisions of
this section, or includes a legend stating that the work may be protected by copy-
right if no such notice can be found on the copy or phonorecord that is reproduced
under the provisions of this section.

(b) The rights of reproduction and distribution under this section apply to three
copies or phonorecords of an unpublished work duplicated solely for purposes of pres-
ervation and security or for deposit for research usein another library or archives of the
type described by clause (2) of subsection (a), if—

(1) the copy or phonorecord reproduced is currently in the collections of the
library or archives; and

(2) any such copy or phonorecord that is reproduced in digital format is not
otherwise distributed in that format and is not made available to the public in that
format outside the premises of the library or archives.

(c) The right of reproduction under this section applies to three copies or
phonorecords of a published work duplicated solely for the purpose of replacement of
acopy or phonorecord that is damaged, deteriorating, lost, or stolen, or if the existing
format in which the work is stored has become obsol ete, if—

(2) thelibrary or archives has, after areasonable effort, determined that an un-
used replacement cannot be obtained at afair price; and

(2) any such copy or phonorecord that is reproduced in digital format is not
made available to the public in that format outside the premises of the library or
archivesin lawful possession of such copy.

For purposes of this subsection, a format shall be considered obsolete if the ma-
chineor device necessary to render perceptibleawork storedin that format isno longer
manufactured or is no longer reasonably available in the commercial marketplace.

(d) The rights of reproduction and distribution under this section apply to a copy,
made from the collection of alibrary or archiveswherethe user makeshisor her request
or from that of another library or archives, of ho more than one article or other
contribution to acopyrighted collection or periodical issue, or to acopy or phonorecord
of asmall part of any other copyrighted work, if —

(2) the copy or phonorecord becomes the property of the user, and the library or
archives has had no notice that the copy or phonorecord would be used for any
purpose other than private study, scholarship, or research; and

(2) the library or archives displays prominently, at the place where orders are
accepted, and includes on its order form, awarning of copyright in accordance with
requirements that the Register of Copyrights shall prescribe by regulation.

(e) Therights of reproduction and distribution under this section apply to the entire
work, or to a substantial part of it, made from the collection of a library or archives
where the user makes his or her request or from that of another library or archives, if
thelibrary or archives has first determined, on the basis of a reasonable investigation,

Copyright Law of the United States 17



8108 SQubject Matter and Scope of Copyright

that a copy or phonorecord of the copyrighted work cannot be obtained at afair price,
if—

(2) the copy or phonorecord becomes the property of the user, and the library or
archives has had no notice that the copy or phonorecord would be used for any
purpose other than private study, scholarship, or research; and

(2) the library or archives displays prominently, at the place where orders are
accepted, and includes on its order form, awarning of copyright in accordance with
requirements that the Register of Copyrights shall prescribe by regulation.

(f) Nothing in this section—

(1) shall be construed to impose liability for copyright infringement upon a
library or archives or its employees for the unsupervised use of reproducing equip-
ment located on its premises. Provided, That such equipment displays a notice that
the making of a copy may be subject to the copyright law;

(2) excuses a person who uses such reproducing egquipment or who requests a
copy or phonorecord under subsection (d) from liability for copyright infringement
for any such act, or for any later use of such copy or phonorecord, if it exceedsfair
use as provided by section 107;

(3) shall be construed to limit the reproduction and distribution by lending of a
limited number of copies and excerpts by a library or archives of an audiovisual
news program, subject to clauses (1), (2), and (3) of subsection (a); or

(4) in any way affects the right of fair use as provided by section 107, or any
contractual obligations assumed at any time by the library or archives when it ob-
tained a copy or phonorecord of awork in its collections.

(g) Therights of reproduction and distribution under this section extend to the iso-
lated and unrelated reproduction or distribution of asingle copy or phonorecord of the
same material on separate occasions, but do not extend to cases where the library or
archives, or its employee—

(1) isaware or has substantial reason to believe that it isengaging in the related
or concerted reproduction or distribution of multiple copies or phonorecords of the
same material, whether made on one occasion or over aperiod of time, and whether
intended for aggregate use by one or more individuals or for separate use by the
individual members of a group; or

(2) engages in the systematic reproduction or distribution of single or multiple
copiesor phonorecords of material described in subsection (d): Provided, That noth-
ing in this clause prevents a library or archives from participating in interlibrary
arrangementsthat do not have, astheir purpose or effect, that the library or archives
receiving such copies or phonorecords for distribution does so in such aggregate
guantities as to substitute for a subscription to or purchase of such work.

(h)(1) For purposes of this section, during the last 20 years of any term of copyright
of apublished work, alibrary or archives, including anonprofit educational institution
that functions as such, may reproduce, distribute, display, or perform in facsimile or
digital form a copy or phonorecord of such work, or portions thereof, for purposes of
preservation, scholarship, or research, if such library or archives hasfirst determined,
on the basis of areasonable investigation, that none of the conditions set forth in sub-
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paragraphs (A), (B), and (C) of paragraph (2) apply.
(2) No reproduction, distribution, display, or performance is authorized under
this subsection if—
(A) thework is subject to normal commercia exploitation;
(B) acopy or phonorecord of thework can be obtained at areasonable price;
or
(C) the copyright owner or its agent provides notice pursuant to regulations
promulgated by the Register of Copyrightsthat either of the conditions set forth
in subparagraphs (A) and (B) applies.
(3) The exemption provided in this subsection does not apply to any subsequent
uses by users other than such library or archives.

(i) The rights of reproduction and distribution under this section do not apply to a
musical work, a pictorial, graphic or sculptural work, or a motion picture or other au-
diovisual work other than an audiovisua work dealing with news, except that no such
limitation shall apply with respect to rights granted by subsections (b) and (c), or with
respect to pictoria or graphic works published as illustrations, diagrams, or similar
adjuncts to works of which copies are reproduced or distributed in accordance with
subsections (d) and (e).

§ 109. Limitations on exclusive rights: Effect of transfer of particular copy or
phonor ecor d*

(a) Notwithstanding the provisions of section 106(3), the owner of aparticular copy
or phonorecord lawfully made under thistitle, or any person authorized by such owner,
isentitled, without the authority of the copyright owner, to sell or otherwise dispose of
the possession of that copy or phonorecord. Notwithstanding the preceding sentence,
copies or phonorecords of works subject to restored copyright under section 104A that
are manufactured before the date of restoration of copyright or, with respect to reliance
parties, before publication or service of notice under section 104A(e), may be sold or
otherwise disposed of without the authorization of the owner of the restored copyright
for purposes of direct or indirect commercial advantage only during the 12-month
period beginning on—

(2) the date of the publicationin the Federal Register of the notice of intent filed
with the Copyright Office under section 104A(d)(2)(A), or

(2) the date of the receipt of actual notice served under section 104A(d)(2)(B),
whichever occursfirst.

(b)(1)(A) Notwithstanding the provisions of subsection (a), unless authorized by
the owners of copyright in the sound recording or the owner of copyright in acomputer
program (including any tape, disk, or other medium embodying such program), and in
the case of asound recording in the musical works embodied therein, neither the owner
of a particular phonorecord nor any person in possession of a particular copy of a
computer program (including any tape, disk, or other medium embodying such pro-
gram), may, for the purposes of direct or indirect commercial advantage, dispose of, or
authorize the disposal of, the possession of that phonorecord or computer program
(including any tape, disk, or other medium embodying such program) by rental, lease,
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or lending, or by any other act or practice in the nature of rental, lease, or lending.
Nothing in the preceding sentence shall apply to the rental, lease, or lending of a
phonorecord for nonprofit purposes by a nonprofit library or nonprofit educational
institution. The transfer of possession of alawfully made copy of acomputer program
by a nonprofit educational institution to another nonprofit educational institution or to
faculty, staff, and students does not constitute rental, lease, or lending for direct or
indirect commercial purposes under this subsection.

(B) This subsection does not apply to—

(i) acomputer program which is embodied in a machine or product and
which cannot be copied during the ordinary operation or use of the machine
or product; or

(i) acomputer program embodied inor used in conjunctionwithalimited
purpose computer that is designed for playing video games and may be
designed for other purposes.

(C) Nothing in this subsection affects any provision of chapter 9 of thistitle.
(2) (A) Nothing in this subsection shall apply to the lending of a computer pro-

gram for nonprofit purposes by a nonprofit library, if each copy of a computer

program which is lent by such library has affixed to the packaging containing the
program awarning of copyright in accordance with requirements that the Register
of Copyrights shall prescribe by regulation.

(B) Not later than three years after the date of the enactment of the Com-
puter Software Rental AmendmentsAct of 1990, and at such times thereafter as
the Register of Copyrights considers appropriate, the Register of Copyrights,
after consultation with representatives of copyright owners and librarians, shall
submit to the Congress a report stating whether this paragraph has achieved its
intended purpose of maintaining the integrity of the copyright system while
providing nonprofit libraries the capability to fulfill their function. Such report
shall advise the Congress as to any information or recommendations that the
Register of Copyrights considers necessary to carry out the purposes of this
subsection.

(3) Nothinginthissubsection shall affect any provision of the antitrust laws. For
purposes of the preceding sentence, “ antitrust laws’ hasthe meaning given that term
in the first section of the Clayton Act and includes section 5 of the Federal Trade
Commission Act to the extent that section relatesto unfair methods of competition.

(4) Any person who distributes a phonorecord or acopy of acomputer program
(including any tape, disk, or other medium embodying such program) in violation of
paragraph (1) isaninfringer of copyright under section 501 of thistitleandissubject
totheremediesset forth in sections 502, 503, 504, 505, and 509. Such violation shall
not be acriminal offense under section 506 or cause such person to be subject to the
criminal penalties set forth in section 2319 of title 18.

(c) Notwithstanding the provisions of section 106(5), the owner of aparticular copy
lawfully made under this title, or any person authorized by such owner, is entitled,
without the authority of the copyright owner, to display that copy publicly, either di-
rectly or by the projection of no morethan oneimage at atime, to viewers present at the
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place where the copy is located.

(d) The privileges prescribed by subsections (a) and (c) do not, unlessauthorized by
the copyright owner, extend to any person who has acquired possession of the copy or
phonorecord from the copyright owner, by rental, lease, loan, or otherwise, without
acquiring ownership of it.

(e) Notwithstanding the provisions of sections 106(4) and 106(5), in the case of an
electronic audiovisual gameintended for usein coin-operated equipment, the owner of
aparticular copy of such agame lawfully made under thistitle, is entitled, without the
authority of the copyright owner of the game, to publicly perform or display that game
in coin-operated equipment, except that this subsection shall not apply to any work of
authorship embodied in the audiovisual game if the copyright owner of the electronic
audiovisual gameis not also the copyright owner of the work of authorship.

§ 110. Limitations on exclusiverights: Exemption of certain performances and
displays*

Notwithstanding the provisions of section 106, the following are not infringements of
copyright:

(1) performance or display of awork by instructors or pupils in the course of
face-to-face teaching activities of a nonprofit educational institution, in a class-
room or similar place devoted to instruction, unless, in the case of amotion picture
or other audiovisual work, the performance, or the display of individual images, is
given by means of a copy that was not lawfully made under thistitle, and that the
person responsible for the performance knew or had reason to believe was not law-
fully made;

(2) performance of anondramatic literary or musical work or display of awork,
by or in the course of atransmission, if—

(A) theperformanceor display isaregular part of the systematicinstructional
activities of agovernmental body or a nonprofit educational institution; and
(B) the performance or display isdirectly related and of material assistance
to the teaching content of the transmission; and
(C) the transmission is made primarily for—
(i) reception in classrooms or similar places normally devoted to
instruction, or
(i) reception by persons to whom the transmission is directed because
their disabilities or other special circumstances prevent their attendance in
classrooms or similar places normally devoted to instruction, or
(i) reception by officers or employees of governmental bodies as a part
of their official duties or employment;

(3) performance of a nondramatic literary or musical work or of a dramatico-
musical work of areligious nature, or display of awork, in the course of services at
aplace of worship or other religious assembly;

(4) performance of a nondramatic literary or musical work otherwise thanin a
transmission to the public, without any purpose of direct or indirect commercial
advantage and without payment of any fee or other compensation for the perfor-
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mance to any of its performers, promoters, or organizers, if—
(A) thereisno direct or indirect admission charge; or
(B) the proceeds, after deducting the reasonable costs of producing the
performance, are used exclusively for educational, religious, or charitable
purposesand not for privatefinancial gain, except wherethecopyright owner has
served notice of objection to the performance under the following conditions;

(i) thenotice shall beinwriting and signed by the copyright owner or such
owner’s duly authorized agent; and

(ii) the notice shall be served on the person responsible for the
performance at | east seven days before the date of the performance, and shall
state the reasons for the objection; and

(iii) the notice shall comply, inform, content, and manner of service, with
requirements that the Register of Copyrights shall prescribe by regulation;

(5)(A) except as provided in subparagraph (B), communication of atransmis-
sion embodying a performance or display of awork by the public reception of the
transmission on a single receiving apparatus of a kind commonly used in private
homes, unless—

(i) adirect charge is made to see or hear the transmission; or

(i) the transmission thus received is further transmitted to the public;

(B) communication by an establishment of atransmission or retransmission
embodying aperformance or display of anondramatic musical work intended to
be received by the general public, originated by aradio or television broadcast
station licensed as such by the Federal Communications Commission, or, if an
audiovisual transmission, by a cable system or satellite carrier, if—

(i) in the case of an establishment other than a food service or drinking
establishment, either the establishment in which the communication occurs
has |ess than 2,000 gross square feet of space (excluding space used for cus-
tomer parking and for no other purpose), or the establishment in which the
communication occurs has 2,000 or more gross sgquare feet of space (exclud-
ing space used for customer parking and for no other purpose) and—

(1) if the performanceis by audio means only, the performanceiscom-
municated by means of atotal of not more than 6 loudspeakers, of which
not more than 4 loudspeakers are located in any 1 room or adjoining
outdoor space; or

(1) if the performance or display is by audiovisual means, any visual
portion of the performance or display is communicated by means of a
total of not more than 4 audiovisual devices, of which not more than 1
audiovisual device is located in any 1 room, and no such audiovisual
device has adiagonal screen size greater than 55 inches, and any audio
portion of the performance or display is communicated by means of a
total of not more than 6 loudspeakers, of which not more than 4 loud-
speakers are located in any 1 room or adjoining outdoor space;

(i) in the case of a food service or drinking establishment, either the
establishment in which the communication occurs has less than 3,750 gross
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square feet of space (excluding space used for customer parking and for no
other purpose), or the establishment in which the communication occurs has
3,750 gross square feet of space or more (excluding space used for customer
parking and for no other purpose) and—

(1) if the performanceis by audio means only, the performanceiscom-
municated by means of atotal of not more than 6 loudspeakers, of which
not more than 4 loudspeakers are located in any 1 room or adjoining
outdoor space; or

(1) if the performance or display is by audiovisual means, any visual
portion of the performance or display is communicated by means of a
total of not more than 4 audiovisual devices, of which not more than 1
audiovisual device is located in any 1 room, and no such audiovisual
device has adiagonal screen size greater than 55 inches, and any audio
portion of the performance or display is communicated by means of a
total of not more than 6 loudspeakers, of which not more than 4 loud-
speakers are located in any 1 room or adjoining outdoor space;

(iii) no direct charge is made to see or hear the transmission or retrans-
mission;

(iv) the transmission or retransmission is not further transmitted beyond
the establishment where it is received; and

(v) thetransmission or retransmission islicensed by the copyright owner
of the work so publicly performed or displayed;

(6) performance of a nondramatic musical work by a governmental body or a
nonprofit agricultural or horticultural organization, in the course of an annua
agricultural or horticultural fair or exhibition conducted by such body or
organi zation; the exemption provided by this clause shall extend to any liability for
copyright infringement that would otherwise be imposed on such body or
organization, under doctrines of vicarious liability or related infringement, for a
performance by a concessionnaire, business establishment, or other person at such
fair or exhibition, but shall not excuse any such person from liability for the
performance;

(7) performance of a nondramatic musical work by a vending establishment
opentothepublic at largewithout any direct or indirect admission charge, wherethe
sole purpose of the performance is to promote the retail sale of copies or
phonorecords of the work, or of the audiovisual or other devices utilized in such
performance, and the performance is not transmitted beyond the place where the
establishment is located and is within the immediate area where the sale is
occurring;

(8) performance of a nondramatic literary work, by or in the course of a
transmission specifically designed for and primarily directed to blind or other
handi capped persons who are unable to read normal printed material as aresult of
their handicap, or deaf or other handi capped personswho are unableto hear theaural
signals accompanying atransmission of visual signals, if the performance is made
without any purpose of direct or indirect commercial advantage and itstransmission
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is made through the facilities of: (i) agovernmental body; or (ii) a noncommercial

educational broadcast station (as defined in section 397 of title 47); or (iii) aradio

subcarrier authorization (as defined in 47 CFR 73.293-73.295 and 73.593-73.595);

or (iv) acable system (as defined in section 111 (f));

(9) performance on a single occasion of a dramatic literary work published at

least ten years before the date of the performance, by or in the course of a

transmission specifically designed for and primarily directed to blind or other

handi capped persons who are unable to read normal printed material as aresult of
their handicap, if the performance is made without any purpose of direct or indirect
commercial advantage and its transmission is made through the facilities of aradio
subcarrier authorization referred to in clause (8) (iii), Provided, That the provisions
of thisclause shall not be applicableto morethan one performance of the samework
by the same performers or under the auspices of the same organization; and

(10) notwithstanding paragraph (4), the following is not an infringement of
copyright: performance of a nondramatic literary or musical work in the course of

a socia function which is organized and promoted by a nonprofit veterans

organization or anonprofit fraternal organization to which the general publicisnot

invited, but not including the invitees of the organizations, if the proceeds from the
performance, after deducting thereasonabl e costs of producing the performance, are
used exclusively for charitable purposes and not for financial gain. For purposes of
this section the social functions of any college or university fraternity or sorority

shall not be included unless the social function is held solely to raise funds for a

specific charitable purpose.

The exemptions provided under paragraph (5) shall not be taken into account in any
administrative, judicial, or other governmental proceeding to set or adjust the royalties
payableto copyright ownersfor the public performance or display of their works. Roy-
alties payableto copyright ownersfor any public performance or display of their works
other than such performances or displays as are exempted under paragraph (5) shall not
be diminished in any respect as aresult of such exemption.

§111. Limitations on exclusiverights. Secondary transmissions®

(a) CeRTAIN SECONDARY TRANSMISSIONS ExemPTED.—The secondary transmission of
a performance or display of a work embodied in a primary transmission is not an
infringement of copyright if—

(2) the secondary transmission is hot made by a cable system, and consists en-
tirely of the relaying, by the management of a hotel, apartment house, or similar
establishment, of signalstransmitted by a broadcast station licensed by the Federal
Communications Commission, within the local service area of such station, to the
private lodgings of guests or residents of such establishment, and no direct charge
is made to see or hear the secondary transmission; or

(2) the secondary transmission is made solely for the purpose and under the
conditions specified by clause (2) of section 110; or

(3) the secondary transmission is made by any carrier who has no direct or
indirect control over the content or selection of the primary transmission or over the
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particular recipients of the secondary transmission, and whose activities with re-
spect to the secondary transmission consist solely of providing wires, cables, or
other communications channelsfor the use of others: Provided, That the provisions
of this clause extend only to the activities of said carrier with respect to secondary
transmissions and do not exempt from liability the activities of others with respect
to their own primary or secondary transmissions;

(4) the secondary transmission is made by a satellite carrier for private home
viewing pursuant to a statutory license under section 119; or

(5) the secondary transmission is not made by a cable system but is made by a
governmental body, or other nonprofit organization, without any purpose of direct
or indirect commercial advantage, and without charge to the recipients of the sec-
ondary transmission other than assessments necessary to defray the actual and rea-
sonable costs of maintaining and operating the secondary transmission service.

(b) SeconpARY TRANSMISSION OF PRIMARY TRANSMISSION TO CONTROLLED GRoUP.—
Notwithstanding the provisions of subsections (@) and (c), the secondary transmission
to the public of aperformance or display of awork embodiedin aprimary transmission
is actionable as an act of infringement under section 501, and is fully subject to the
remedies provided by sections 502 through 506 and 509, if the primary transmission is
not made for reception by the public at large but is controlled and limited to reception
by particular members of the public: Provided, however, That such secondary trans-
mission is not actionable as an act of infringement if—

(1) the primary transmission is made by a broadcast station licensed by the
Federal Communi cations Commission; and

(2) the carriage of the signals comprising the secondary transmissionisrequired
under therules, regulations, or authorizations of the Federal Communi cations Com-
mission; and

(3) the signal of the primary transmitter is not altered or changed in any way by
the secondary transmitter.

(C) SecoNDARY TRANSMISSIONS BY CABLE SYSTEMS.—

(1) Subject to the provisions of clauses (2), (3), and (4) of this subsection and
section 114(d), secondary transmissionsto the public by a cable system of aperfor-
mance or display of awork embodied in a primary transmission made by a broad-
cast station licensed by the Federal Communications Commission or by an appro-
priate governmental authority of Canada or Mexico shall be subject to statutory
licensing upon compliance with the requirements of subsection (d) where the car-
riage of the signals comprising the secondary transmission is permissible under the
rules, regulations, or authorizations of the Federal Communications Commission.

(2) Notwithstanding the provisions of clause (1) of this subsection, the willful
or repeated secondary transmission to the public by a cable system of a primary
transmission made by a broadcast station licensed by the Federal Communications
Commission or by an appropriate governmental authority of Canadaor Mexico and
embodying a performance or display of awork is actionable as an act of infringe-
ment under section 501, and is fully subject to the remedies provided by sections
502 through 506 and 509, in the following cases:
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(A) wherethe carriage of the signals comprising the secondary transmission
is not permissible under the rules, regulations, or authorizations of the Federal
Communications Commission; or

(B) where the cable system has not deposited the statement of account and
royalty fee required by subsection (d).

(3) Notwithstanding the provisions of clause (1) of this subsection and subject
to the provisions of subsection (e) of this section, the secondary transmission to the
public by a cable system of a performance or display of a work embodied in a
primary transmission made by a broadcast station licensed by the Federal Commu-
nications Commission or by an appropriate governmental authority of Canada or
Mexico is actionable as an act of infringement under section 501, and is fully sub-
ject to the remedies provided by sections 502 through 506 and sections 509 and
510, if the content of the particular program in which the performance or display is
embodied, or any commercial advertising or station announcements transmitted by
the primary transmitter during, or immediately before or after, the transmission of
such program, isin any way willfully altered by the cable system through changes,
deletions, or additions, except for the alteration, deletion, or substitution of com-
mercial advertisements performed by those engaged in television commercia ad-
vertising market research: Provided, That the research company has obtained the
prior consent of the advertiser who has purchased the origina commercial adver-
tisement, the television station broadcasting that commercia advertisement, and
the cable system performing the secondary transmission: And provided further, That
such commercial alteration, deletion, or substitution is not performed for the pur-
pose of deriving income from the sale of that commercial time.

(4) Notwithstanding the provisions of clause (1) of this subsection, the second-
ary transmission to the public by a cable system of a performance or display of a
work embodied in a primary transmission made by a broadcast station licensed by
an appropriate governmental authority of Canadaor Mexico is actionable as an act
of infringement under section 501, and isfully subject to the remedies provided by
sections 502 through 506 and section 509, if (A) with respect to Canadian signals,
the community of the cable system islocated more than 150 miles from the United
States-Canadian border and is also located south of the forty-second parallel of
latitude, or (B) with respect to Mexican signals, the secondary transmission ismade
by a cable system which received the primary transmission by means other than
direct interception of afree space radio wave emitted by such broadcast television
station, unless prior to April 15, 1976, such cable system was actually carrying, or
was specifically authorized to carry, the signal of such foreign station on the system
pursuant to the rules, regulations, or authorizations of the Federal Communications
Commission.

(d) StAaTUTORY LICENSE FOR SECONDARY TRANSMISSIONS BY CABLE SySTEMS.B—

(1) A cable system whose secondary transmissions have been subject to statu-
tory licensing under subsection (c) shall, on a semiannual basis, deposit with the
Register of Copyrights, in accordance with requirements that the Register shall
prescribe by regulation—
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(A) astatement of account, covering the six months next preceding, specify-
ing the number of channels on which the cable system made secondary trans-
missions to its subscribers, the names and locations of all primary transmitters
whose transmissionswere further transmitted by the cable system, thetotal num-
ber of subscribers, the gross amounts paid to the cable system for the basic
service of providing secondary transmissions of primary broadcast transmitters,
and such other data as the Register of Copyrights may from time to time pre-
scribe by regulation. In determining the total number of subscribers and the
gross amounts paid to the cable system for the basic service of providing sec-
ondary transmissions of primary broadcast transmitters, the cable system shall
not include subscribers and amounts collected from subscribers receiving sec-
ondary transmissions for private home viewing pursuant to section 119. Such
statement shall also include a special statement of account covering any
nonnetwork television programming that was carried by the cable system in
whole or in part beyond the local service area of the primary transmitter, under
rules, regulations, or authorizations of the Federal Communications Commis-
sion permitting the substitution or addition of signalsunder certain circumstances,
together with logs showing the times, dates, stations, and programsinvolved in
such substituted or added carriage; and

(B) except in the case of a cable system whose royalty is specified in sub-
clause (C) or (D), atotal royalty fee for the period covered by the statement,
computed on the basis of specified percentages of the gross receipts from sub-
scribersto the cable service during said period for the basic service of providing
secondary transmissions of primary broadcast transmitters, as follows:

(i) 0.675 of 1 per centum of such gross receipts for the privilege of fur-
ther transmitting any nonnetwork programming of a primary transmitter in
whole or in part beyond the local service area of such primary transmitter,
such amount to be applied against the fee, if any, payable pursuant to para-
graphs (i) through (iv);

(i) 0.675 of 1 per centum of such gross receipts for the first distant sig-
nal equivalent;

(iii) 0.425 of 1 per centum of such gross receipts for each of the second,
third, and fourth distant signal equivalents;

(iv) 0.2 of 1 per centum of such gross receipts for the fifth distant signal
equivalent and each additional distant signal equivalent thereafter; and

in computing the amounts payable under paragraph (ii) through (iv), above, any
fraction of adistant signal equivalent shall be computed at its fractional value
and, in the case of any cable system |ocated partly within and partly without the
local service area of a primary transmitter, gross receipts shall be limited to
those gross receipts derived from subscribers located without the local service
area of such primary transmitter; and

(C) if the actual gross receipts paid by subscribersto a cable system for the
period covered by the statement for the basic service of providing secondary
transmissions of primary broadcast transmitters total $80,000 or less, gross re-
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ceiptsof the cable system for the purpose of this subclause shall be computed by
subtracting from such actual gross receipts the amount by which $80,000 ex-
ceeds such actual gross receipts, except that in no case shall a cable system’s
gross receipts be reduced to less than $3,000. The royalty fee payable under this
subclause shall be 0.5 of 1 per centum, regardless of the number of distant signal
equivaents, if any; and

(D) if the actual gross receipts paid by subscribers to a cable system for the
period covered by the statement, for the basic service of providing secondary
transmissions of primary broadcast transmitters, are more than $80,000 but less
than $160,000, the royalty fee payable under this subclause shall be

(i) 0.5 of 1 per centum of any gross receipts up to $80,000; and
(i) 1 per centum of any gross receiptsin excess of $80,000 but less than
$160,000, regardless of the number of distant signal equivalents, if any.

(2) The Register of Copyrightsshall receiveall fees deposited under thissection
and, after deducting the reasonabl e costsincurred by the Copyright Office under this
section, shall deposit the balance in the Treasury of the United States, in such
manner as the Secretary of the Treasury directs. All funds held by the Secretary of
the Treasury shall be invested in interest-bearing United States securities for later
distribution with interest by the Librarian of Congress in the event no controversy
over distribution exists, or by a copyright arbitration royalty panel in the event a
controversy over such distribution exists.

(3) The royalty fees thus deposited shall, in accordance with the procedures
provided by clause (4), be distributed to those among the following copyright
ownerswho claim that their works were the subject of secondary transmissions by
cable systems during the relevant semiannual period:

(A) any such owner whose work was included in a secondary transmission
made by a cable system of a nonnetwork television program in whole or in part
beyond the local service area of the primary transmitter; and

(B) any such owner whose work was included in a secondary transmission
identified in a specia statement of account deposited under clause (1) (A); and

(C) any such owner whose work was included in nonnetwork programming
consisting exclusively of aura signals carried by a cable system in whole or in
part beyond the local service area of the primary transmitter of such programs.
(4) The royalty fees thus deposited shall be distributed in accordance with the

following procedures:

(A) During the month of July in each year, every person claiming to be
entitled to statutory license fees for secondary transmissions shall file a claim
with the Librarian of Congress, in accordance with requirementsthat the Librar-
ian of Congress shall prescribe by regulation. Notwithstanding any provisions
of the antitrust laws, for purposes of this clause any claimants may agree among
themselves as to the proportionate division of statutory licensing fees among
them, may lump their claims together and file them jointly or asasingle claim,
or may designate acommon agent to receive payment on their behalf.

(B) After thefirst day of August of each year, the Librarian of Congressshall,
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upon the recommendation of the Register of Copyrights, determine whether

there exists a controversy concerning the distribution of royalty fees. If the

Librarian determines that no such controversy exists, the Librarian shall, after

deducting reasonabl e administrative costsunder this section, distribute such fees

to the copyright owners entitled to such fees, or to their designated agents. If the

Librarian finds the existence of a controversy, the Librarian shall, pursuant to

chapter 8 of thistitle, convene acopyright arbitration royalty panel to determine

the distribution of royalty fees.

(C) During the pendency of any proceeding under this subsection, the Li-
brarian of Congress shall withhold from distribution an amount sufficient to
satisfy all claimswith respect to which a controversy exists, but shall have dis-
cretion to proceed to distribute any amounts that are not in controversy.

(€) NoNSIMULTANEOUS SECONDARY TRANSMISSIONS BY CABLE SySTEMS.—

(1) Notwithstanding those provisions of the second paragraph of subsection (f)
relating to nonsimultaneous secondary transmissions by a cable system, any such
transmissions are actionable as an act of infringement under section 501, and are
fully subject to the remedies provided by sections 502 through 506 and sections
509 and 510, unless—

(A) the program on the videotape is transmitted no more than onetimeto the
cable system’ s subscribers; and

(B) the copyrighted program, episode, or motion picture videotape, includ-
ing the commercials contained within such program, episode, or picture, istrans-
mitted without deletion or editing; and

(C) an owner or officer of the cable system

(i) prevents the duplication of the videotape while in the possession of
the system,

(ii) prevents unauthorized duplication while in the possession of the fa-
cility making the videotape for the system if the system owns or controls the
facility, or takes reasonable precautions to prevent such duplication if it does
not own or control the facility,

(i) takes adequate precautions to prevent duplication while the tapeis
being transported, and

(iv) subject to clause (2), erases or destroys, or causes the erasure or
destruction of, the videotape; and

(D) within forty-five days after the end of each calendar quarter, an owner or
officer of the cable system executes an affidavit attesting

(i) to the steps and precautions taken to prevent duplication of the
videotape, and

(i) subject to clause (2), to the erasure or destruction of al videotapes
made or used during such quarter; and

(E) such owner or officer places or causes each such affidavit, and affidavits
received pursuant to clause (2) (C), to be placed in a file, open to public
inspection, at such system’s main office in the community where the
transmission is made or in the nearest community where such system maintains
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an office; and

(F) the nonsimultaneous transmission is one that the cable system would be
authorized to transmit under the rules, regulations, and authorizations of the
Federal Communications Commission in effect a the time of the
nonsimultaneoustransmissionif thetransmission had been made simultaneously,
except that this subclause shall not apply to inadvertent or accidental
transmissions.

(2) If a cable system transfers to any person a videotape of a program
nonsimultaneoudly transmitted by it, such transfer is actionable as an act of
infringement under section 501, and is fully subject to the remedies provided by
sections 502 through 506 and 509, except that, pursuant to a written, nonprofit
contract providing for the equitable sharing of the costs of such videotape and its
transfer, avideotape nonsimultaneously transmitted by it, in accordancewith clause
(1), may betransferred by one cable system in Alaskato another systemin Alaska,
by one cable system in Hawaii permitted to make such nonsimultaneous
transmissions to another such cable system in Hawaii, or by one cable system in
Guam, the Northern Marianalslands, or the Trust Territory of the Pacific Islands, to
another cable system in any of those three territories, if—

(A) each such contract isavailable for public inspection in the offices of the
cable systems involved, and a copy of such contract is filed, within thirty days
after such contract isentered into, with the Copyright Office (which Office shall
make each such contract available for public inspection); and

(B) the cable system to which the videotape is transferred complies with
clause (1) (A), (B), (C) (i), (iii), and (iv), and (D) through (F); and

(C) such system provides a copy of the affidavit required to be made in
accordance with clause (1) (D) to each cable system making a previous
nonsi multaneous transmission of the same videotape.

(3) Thissubsection shall not be construed to supersedethe exclusivity protection
provisions of any existing agreement, or any such agreement hereafter entered into,
between a cable system and a television broadcast station in the areain which the
cable system islocated, or a network with which such station is affiliated.

(4) As used in this subsection, the term “videotape’, and each of its variant
forms, means the reproduction of the images and sounds of a program or programs
broadcast by atelevision broadcast station licensed by the Federal Communi cations
Commission, regardless of the nature of the material objects, such astapesor films,
in which the reproduction is embodied.

(f) DerNniTIons.—A sused in this section, thefollowing termsand their variant forms
mean the following:

A “primary transmission” isatransmission madeto the public by thetransmitting facil-
ity whose signalsare being received and further transmitted by the secondary transmission
service, regardless of where or when the performance or display wasfirst transmitted.

A “secondary transmission” isthefurther transmitting of aprimary transmission simul-
taneoudy with the primary transmission, or nonsimultaneously with the primary transmis-
sionif by a“cable system” not located in wholeor in part within the boundary of theforty-
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eight contiguous States, Hawaii, or Puerto Rico: Provided, however, That anons multaneous
further transmission by a cable system located in Hawaii of a primary transmission shall
be deemed to be a secondary transmission if the carriage of the television broadcast signal
comprising such further transmission is permissible under the rules, regulations, or autho-
rizations of the Federal Communications Commission.

A*“cablesystem” isafacility, located in any State, Territory, Trust Territory, or Posses-
sion, that inwhole or in part receives signal s transmitted or programs broadcast by one or
moretelevision broadcast stations licensed by the Federal Communications Commission,
and makes secondary transmissions of such signals or programs by wires, cables, micro-
wave, or other communications channels to subscribing members of the public who pay
for such service. For purposes of determining the royalty fee under subsection (d)(1), two
or more cable systemsin contiguous communities under common ownership or control or
operating from one headend shall be considered as one system.

The “local service area of aprimary transmitter”, in the case of atelevision broadcast
station, comprises the areain which such station is entitled to insist upon its signa being
retransmitted by acable system pursuant to therules, regulations, and authorizations of the
Federal Communications Commissionin effect on April 15, 1976, or such station’ stelevi-
sion market as defined in section 76.55(€) of title 47, Code of Federal Regulations (asin
effect on September 18, 1993), or any modificationsto such television market made, on or
after September 18, 1993, pursuant to section 76.55(e) or 76.59 of title 47 of the Code of
Federal Regulations, or in the case of atelevision broadcast station licensed by an appro-
priate governmental authority of Canadaor Mexico, the areain which it would be entitled
toinsist uponitssignal being retransmitted if it were atelevision broadcast station subject
to such rules, regulations, and authorizations. In the case of alow power television station,
as defined by the rules and regulations of the Federal Communications Commission, the
“local service area of a primary transmitter” comprises the area within 35 miles of the
transmitter site, except that in the case of such astation located in astandard metropolitan
statistica area which has one of the 50 largest populations of al standard metropolitan
statistica areas (based on the 1980 decennid census of population taken by the Secretary
of Commerce), the number of milesshall be 20 miles. The“locd serviceareaof aprimary
transmitter”, in the case of aradio broadcast station, comprisesthe primary service area of
such station, pursuant to the rules and regulations of the Federal Communications Com-
mission.

A “distant signal equivalent” isthe val ue assigned to the secondary transmission of any
nonnetwork television programming carried by acable systemin whole or in part beyond
thelocal service area of the primary transmitter of such programming. It is computed by
assigning a value of one to each independent station and a value of one-quarter to each
network station and noncommercia educationa station for the nonnetwork programming
so carried pursuant to the rules, regulations, and authorizations of the Federad Communi-
cations Commission. Theforegoing val uesfor independent, network, and noncommercial
educational stations are subject, however, to the following exceptions and limitations.
Where the rules and regulations of the Federa Communications Commission require a
cable system to omit the further transmission of a particular program and such rules and
regulations also permit the substitution of ancther program embodying a performance or
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display of awork in place of the omitted transmission, or where such rules and regulations
in effect on the date of enactment of thisAct permit acable system, at itselection, to effect
such deletion and substitution of a nonlive program or to carry additional programs not
transmitted by primary transmitters within whose local service area the cable system is
located, no value shall be assigned for the substituted or additiona program; where the
rules, regulations, or authorizations of the Federal Communications Commission in effect
on the date of enactment of this Act permit a cable system, at its election, to omit the
further transmission of aparticular program and such rules, regulations, or authorizations
also permit the substitution of another program embodying a performance or display of a
work in place of the omitted transmission, the value assigned for the substituted or addi-
tional program shall be, in the case of alive program, the value of one full distant signal
equivalent multiplied by afraction that has asits numerator the number of daysin theyear
inwhich such substitution occurs and asits denominator the number of daysintheyear. In
the case of astation carried pursuant to thelate-night or specialty programming rulesof the
Federal Communications Commission, or astation carried on apart-time basiswherefull-
time carriage is hot possible because the cable system lacks the activated channel capacity
to retransmit on afull-time basis al signalswhich it is authorized to carry, the vaues for
independent, network, and noncommercial educational stations set forth above, asthe case
may be, shall be multiplied by afraction which isequal to theratio of the broadcast hours
of such station carried by the cable system to the total broadcast hours of the station.

A “network station” is atelevision broadcast station that is owned or operated by, or
affiliated with, one or more of the television networksin the United States providing na
tionwide transmissions, and that transmits a substantial part of the programming supplied
by such networks for asubstantia part of that station’ stypica broadcast day.

An “independent station” is a commercia television broadcast station other than a
network station.

A “noncommercial educational stetion” isatelevision station that isanhoncommercial
educational broadcast station as defined in section 397 of title 47.

§ 112. Limitations on exclusiverights. Ephemeral recor dings*

(a)(1) Notwithstanding the provisions of section 106, and except in the case of a
motion picture or other audiovisual work, it is not an infringement of copyright for a
transmitting organi zation entitled to transmit to the public a performance or display of
awork, under alicense, including astatutory license under section 114(f), or transfer of
the copyright or under the limitations on exclusive rightsin sound recordings specified
by section 114 (@) or for atransmitting organization that is a broadcast radio or televi-
sion station licensed as such by the Federa Communications Commission and that
makes a broadcast transmission of a performance of a sound recording in a digital
format on a nonsubscription basis, to make no more than one copy or phonorecord of a
particular transmission program embodying the performance or display, if—

(A) the copy or phonorecord is retained and used solely by the transmitting
organization that made it, and no further copies or phonorecords are reproduced
from it; and

(B) the copy or phonorecord is used solely for the transmitting organization’s
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own transmissionswithinitslocal service area, or for purposes of archival pres-
ervation or security; and

(C) unless preserved exclusively for archival purposes, the copy or
phonorecord is destroyed within six months from the date the transmission pro-
gram was first transmitted to the public.

(2) In a case in which a transmitting organization entitled to make a copy or
phonorecord under paragragh (1) in connection with the transmission to the public
of a performance or display of a work is prevented from making such copy or
phonorecord by reason of the application by the copyright owner of technical mea-
sures that prevent the reproduction of the work, the copyright owner shall make
available to the transmitting organization the necessary means for permitting the
making of such copy or phonorecord as permitted under that paragraph, if it is
technologically feasible and economically reasonabl e for the copyright owner to do
so. If the copyright owner failsto do so in atimely manner in light of the transmit-
ting organization’s reasonabl e business requirements, the transmitting organization
shall not be liable for aviolation of section 1201(a)(1) of thistitle for engaging in
such activities as are necessary to make such copies or phonorecords as permitted
under paragraph (1) of this subsection.

(b) Notwithstanding the provisions of section 106, it isnot aninfringement of copy-
right for a governmental body or other nonprofit organization entitled to transmit a
performance or display of a work, under section 110(2) or under the limitations on
exclusiverightsin sound recordings specified by section 114(a), to make no more than
thirty copies or phonorecords of a particular transmission program embodying the per-
formance or display, if—

(1) no further copies or phonorecords are reproduced from the copies or
phonorecords made under this clause; and

(2) except for one copy or phonorecord that may be preserved exclusively for
archival purposes, the copiesor phonorecordsare destroyed within sevenyearsfrom
the date the transmission program was first transmitted to the public.

(c) Notwithstanding the provisions of section 106, it is not an infringement of
copyright for a governmental body or other nonprofit organization to make for
distribution no more than one copy or phonorecord, for each transmitting organization
specified in clause (2) of this subsection, of a particular transmission program
embodying a performance of anondramatic musical work of areligious nature, or of a
sound recording of such amusical work, if—

(1) thereisnodirect or indirect chargefor making or distributing any such copies
or phonorecords; and

(2) none of such copies or phonorecordsis used for any performance other than
asingletransmission to the public by atransmitting organization entitled to transmit
to the public a performance of the work under alicense or transfer of the copyright;
and

(3) except for one copy or phonorecord that may be preserved exclusively for
archival purposes, thecopiesor phonorecordsareall destroyed within oneyear from
the date the transmission program was first transmitted to the public.
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(d) Notwithstanding the provisions of section 106, it is not an infringement of
copyright for agovernmental body or other nonprofit organization entitled to transmit
a performance of a work under section 110(8) to make no more than ten copies or
phonorecords embodying the performance, or to permit the use of any such copy or
phonorecord by any governmental body or nonprofit organization entitled to transmit a
performance of awork under section 110(8), if—

(2) any such copy or phonorecord isretained and used solely by the organization
that made it, or by a governmental body or nonprofit organization entitled to
transmit a performance of a work under section 110(8), and no further copies or
phonorecords are reproduced from it; and

(2) any such copy or phonorecord is used solely for transmissions authorized
under section 110(8), or for purposes of archival preservation or security; and

(3) the governmental body or nonprofit organization permitting any use of any
such copy or phonorecord by any governmental body or nonprofit organization
under this subsection does not make any charge for such use.

(e) StatuTory License.—(1) A transmitting organization entitled to transmit to the
public a performance of a sound recording under the limitation on exclusive rights
specified by section 114(d)(1)(C)(iv) or under a statutory license in accordance with
section 114(f) is entitled to a statutory license, under the conditions specified by this
subsection, to make no more than 1 phonorecord of the sound recording (unless the
terms and conditions of the statutory license alow for more), if the following condi-
tions are satisfied:

(A) The phonorecord is retained and used solely by the transmitting organi-
zation that made it, and no further phonorecords are reproduced from it.

(B) The phonorecord is used solely for the transmitting organization’s own
transmissions originating in the United States under a statutory licensein accor-
dance with section 114(f) or the limitation on exclusive rights specified by sec-
tion 124(d)(1)(C)(iv).

(C) Unless preserved exclusively for purposes of archival preservation, the
phonorecord is destroyed within 6 months from the date the sound recording
was first transmitted to the public using the phonorecord.

(D) Phonorecords of the sound recording have been distributed to the public
under the authority of the copyright owner or the copyright owner authorizesthe
transmitting entity to transmit the sound recording, and the transmitting entity
makes the phonorecord under this subsection from aphonorecord lawfully made
and acquired under the authority of the copyright owner.

(2) Notwithstanding any provision of the antitrust laws, any copyright owners
of sound recordings and any transmitting organizations entitled to a statutory li-
cense under this subsection may negotiate and agree upon royalty rates and license
terms and conditions for making phonorecords of such sound recordings under this
section and the proportionate division of fees paid among copyright owners, and
may designate common agents to negotiate, agree to, pay, or receive such royalty
payments.

(3) No later than 30 days after the date of the enactment of the Digital Millen-
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nium Copyright Act, the Librarian of Congress shall cause noticeto be publishedin
the Federal Register of the initiation of voluntary negotiation proceedings for the
purpose of determining reasonable terms and rates of royalty payments for the ac-
tivities specified by paragraph (1) of this subsection during the period beginning on
the date of the enactment of such Act and ending on December 31, 2000, or such
other date asthe parties may agree. Such rates shall include aminimum feefor each
type of service offered by transmitting organizations. Any copyright owners of sound
recordings or any transmitting organizations entitled to a statutory license under
this subsection may submit to the Librarian of Congress licenses covering such
activities with respect to such sound recordings. The parties to each negotiation
proceeding shall bear their own costs.

(4) Inthe absence of license agreements negotiated under paragraph (2), during
the 60-day period commencing 6 months after publication of the notice specifiedin
paragraph (3), and upon thefiling of apetition in accordance with section 803(a)(1),
the Librarian of Congress shall, pursuant to chapter 8, convene a copyright arbitra-
tion royalty panel to determine and publish in the Federal Register a schedule of
reasonable rates and terms which, subject to paragraph (5), shall be binding on all
copyright owners of sound recordings and transmitting organizations entitled to a
statutory license under this subsection during the period beginning on the date of
the enactment of the Digital Millennium Copyright Act and ending on December
31, 2000, or such other date as the parties may agree. Such rates shall include a
minimum fee for each type of service offered by transmitting organizations. The
copyright arbitration royalty panel shall establish rates that most clearly represent
the fees that would have been negotiated in the marketplace between a willing
buyer and awilling seller. In determining such rates and terms, the copyright arbi-
tration royalty panel shall base its decision on economic, competitive, and pro-
gramming information presented by the parties, including—

(A) whether use of the service may substitute for or may promote the sales
of phonorecords or otherwise interferes with or enhances the copyright owner’s
traditional streams of revenue; and

(B) the relative roles of the copyright owner and the transmitting organiza-
tion in the copyrighted work and the service made available to the public with
respect to relative creative contribution, technological contribution, capital in-
vestment, cost, and risk.

In establishing such rates and terms, the copyright arbitration royalty panel may con-
sider the rates and terms under voluntary license agreements negotiated as provided in
paragraphs (2) and (3). The Librarian of Congress shall also establish requirements by
which copyright owners may receive reasonable notice of the use of their sound re-
cordings under this section, and under which records of such use shall be kept and
made available by transmitting organizations entitled to obtain a statutory license un-
der this subsection.

(5) License agreements voluntarily negotiated at any time between 1 or more
copyright owners of sound recordings and 1 or more transmitting organizations
entitled to obtain a statutory license under this subsection shall be given effect in
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lieu of any determination by a copyright arbitration royalty panel or decision by the
Librarian of Congress.

(6) Publication of anotice of theinitiation of voluntary negotiation proceedings
as specified in paragraph (3) shall be repeated, in accordance with regulations that
the Librarian of Congress shall prescribe, in the first week of January 2000, and at
2-year interval sthereafter, except to the extent that different yearsfor the repeating
of such proceedings may be determined in accordance with paragraph (3). The
procedures specified in paragraph (4) shall be repeated, in accordance with regula
tions that the Librarian of Congress shall prescribe, upon filing of a petition in
accordance with section 803(a)(1), during a 60-day period commencing on July 1,
2000, and at 2-year intervals thereafter, except to the extent that different yearsfor
the repeating of such proceedings may be determined in accordance with paragraph
(3). The procedures specified in paragraph (4) shall be concluded in accordance
with section 802.

(7)(A) Any person who wishes to make a phonorecord of a sound recording
under a statutory license in accordance with this subsection may do so without
infringing the exclusive right of the copyright owner of the sound recording under
section 106(1)—

(i) by complying with such notice requirements as the Librarian of Con-
gress shall prescribe by regulation and by paying royalty feesin accordance
with this subsection; or

(i) if such royalty feeshave not been set, by agreeing to pay such royalty
fees as shall be determined in accordance with this subsection.

(B) Any royalty paymentsin arrears shall be made on or before the 20th day
of the month next succeeding the month in which the royalty fees are set.

(8) If a transmitting organization entitled to make a phonorecord under this
subsection is prevented from making such phonorecord by reason of the applica-
tion by the copyright owner of technical measures that prevent the reproduction of
the sound recording, the copyright owner shall make available to the transmitting
organization the necessary means for permitting the making of such phonorecord
as permitted under this subsection, if it is technologically feasible and economi-
cally reasonable for the copyright owner to do so. If the copyright owner failsto do
soinatimely manner in light of the transmitting organization’s reasonabl e business
requirements, the transmitting organization shall not be liable for a violation of
section 1201(a)(1) of thistitle for engaging in such activities as are necessary to
make such phonorecords as permitted under this subsection.

(9) Nothing in this subsection annuls, limits, impairs, or otherwise affects in
any way the existence or value of any of the exclusive rights of the copyright own-
ers in a sound recording, except as otherwise provided in this subsection, or in a
musical work, including the exclusive rights to reproduce and distribute a sound
recording or musical work, including by means of a digital phonorecord delivery,
under section 106(1), 106(3), and 115, and the right to perform publicly a sound
recording or musical work, including by means of a digital audio transmission,
under sections 106(4) and 106(6).
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(f) The transmission program embodied in a copy or phonorecord made under this
section is not subject to protection as a derivative work under thistitle except with the
express consent of the owners of copyright in the preexisting works employed in the
program.

8§ 113. Scope of exclusiverightsin pictorial, graphic, and sculptural works®

(a) Subject to the provisions of subsections (b) and (c) of this section, the exclusive
right to reproduce a copyrighted pictorial, graphic, or sculptural work in copies under
section 106 includestheright to reproduce thework in or on any kind of article, whether
useful or otherwise.

(b) This title does not afford, to the owner of copyright in awork that portrays a
useful article as such, any greater or lesser rights with respect to the making,
distribution, or display of the useful article so portrayed than those afforded to such
works under the law, whether title 17 or the common law or statutes of a State, in effect
on December 31, 1977, asheld applicable and construed by acourt in an action brought
under thistitle.

(c) Inthecaseof awork lawfully reproduced in useful articlesthat have been offered
for sale or other distribution to the public, copyright does not include any right to
prevent the making, distribution, or display of pictures or photographs of such articles
in connection with advertisements or commentariesrel ated to the distribution or display
of such articles, or in connection with news reports.

(d)(1) In acase in which—

(A) awork of visual art has been incorporated in or made part of a building
in such a way that removing the work from the building will cause the
destruction, distortion, mutilation, or other modification of thework asdescribed
in section 106A(a)(3), and

(B) the author consented to the installation of the work in the building either
before the effective date set forth in section 610(a) of the Visual Artists Rights
Act of 1990, or in awritten instrument executed on or after such effective date
that is signed by the owner of the building and the author and that specifies that
installation of the work may subject the work to destruction, distortion,
mutilation, or other modification, by reason of itsremoval,

then the rights conferred by paragraphs (2) and (3) of section 106A(a) shall not

apply.

(2) If the owner of abuilding wishestoremoveawork of visual art whichisapart
of such building and which can be removed from the building without the
destruction, distortion, mutilation, or other modification of thework asdescribed in
section 106A(a)(3), the author’s rights under paragraphs (2) and (3) of section
106A(a) shall apply unless—

(A) the owner has made a diligent, good faith attempt without success to
notify the author of the owner’sintended action affecting the work of visual art,
or

(B) the owner did provide such notice in writing and the person so notified
failed, within 90 days after receiving such notice, either to removethework or to
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pay for itsremoval.

For purposes of subparagraph (A), an owner shall be presumed to have made a
diligent, good faith attempt to send notice if the owner sent such notice by regis-
tered mail to the author at the most recent address of the author that was recorded
with the Register of Copyrights pursuant to paragraph (3). If thework isremoved at
the expense of the author, title to that copy of the work shall be deemed to bein the
author.

(3) The Register of Copyrights shall establish a system of records whereby any
author of awork of visual art that hasbeenincorporatedin or made part of abuilding,
may record hisor her identity and address with the Copyright Office. The Register
shall also establish procedures under which any such author may update the
information so recorded, and procedures under which owners of buildings may
record with the Copyright Office evidence of their efforts to comply with this
subsection.

8§ 114. Scope of exclusiverightsin sound recor dings*

(a) The exclusive rights of the owner of copyright in a sound recording are limited
to the rights specified by clauses (1), (2), (3) and (6) of section 106, and do not include
any right of performance under section 106(4).

(b) The exclusiveright of the owner of copyright in asound recording under clause
(2) of section 106 islimited to the right to duplicate the sound recording in the form of
phonorecordsor copiesthat directly or indirectly recapturethe actual soundsfixedinthe
recording. The exclusive right of the owner of copyright in a sound recording under
clause (2) of section 106 islimited to theright to prepare aderivative work in which the
actual soundsfixedinthe sound recording arerearranged, remixed, or otherwise altered
in sequence or quality. The exclusive rights of the owner of copyright in a sound
recording under clauses (1) and (2) of section 106 do not extend to the making or
duplication of another sound recording that consists entirely of an independent fixation
of other sounds, even though such sounds imitate or simulate those in the copyrighted
sound recording. The exclusive rights of the owner of copyright in a sound recording
under clauses (1), (2), and (3) of section 106 do not apply to sound recordingsincluded
in educational television and radio programs (as defined in section 397 of title 47)
distributed or transmitted by or through public broadcasting entities (as defined by
section 118(g)): Provided, That copies or phonorecords of said programs are not
commercialy distributed by or through public broadcasting entities to the general
public.

(c) This section does not limit or impair the exclusive right to perform publicly, by
means of a phonorecord, any of the works specified by section 106(4).

(d) LimitaTions oN ExcLusive RicHT.—Notwithstanding the provisions of section
106(6)—

(1) EXEMPT TRANSMISSIONS AND RETRANSMISsIONS.— The performance of a sound
recording publicly by means of adigital audio transmission, other than as a part of
an interactive service, isnot an infringement of section 106(6) if the performanceis
part of —
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(A) anonsubscription broadcast transmission;
(B) aretransmission of anonsubscription broadcast transmission: Provided,
That, inthe case of aretransmission of aradio station’ sbroadcast transmission—

(i) theradio station’ sbroadcast transmissionisnot willfully or repeatedly
retransmitted more than a radius of 150 miles from the site of the radio
broadcast transmitter, however—

(1) the 150 mile limitation under this clause shall not apply when a
nonsubscription broadcast transmission by aradio station licensed by the
Federal Communications Commission is retransmitted on a non-
subscription basis by aterrestrial broadcast station, terrestrial trandator,
or terrestrial repeater licensed by the Federal Communications
Commission; and

(1) in the case of a subscription retransmission of a non-subscription
broadcast retransmission covered by subclause (1), the 150 mile radius
shall be measured from the transmitter site of such broadcast
retransmitter;

(ii) the retransmission is of radio station broadcast transmissions that
are—

(1) obtained by the retransmitter over the air;

(I1) not el ectronically processed by theretransmitter to deliver separate
and discrete signals; and

(111) retransmitted only within the local communities served by the
retransmitter;

(iii) theradio station’ s broadcast transmission was being retransmitted to
cable systems (asdefined in section 111(f)) by asatellite carrier on January 1,
1995, and that retransmission was being retransmitted by cable systemsasa
separateand discretesignal, and the satellite carrier obtainstheradio station’s
broadcast transmission in an analog format: Provided, That the broadcast
transmission being retransmitted may embody the programming of no more
than one radio station; or

(iv) the radio station’s broadcast transmission is made by a
noncommercia educational broadcast station funded on or after January 1,
1995, under section 396(k) of the Communications Act of 1934 (47 U.S.C.
396(k)), consists solely of noncommercial educational and cultural radio
programs, and the retransmission, whether or not simultaneous, is a
nonsubscription terrestrial broadcast retransmission; or

(C) atransmission that comes within any of the following categories—

(i) a prior or simultaneous transmission incidental to an exempt
transmission, such as afeed received by and then retransmitted by an exempt
transmitter: Provided, That such incidental transmissions do not include any
subscription transmission directly for reception by members of the public;

(i) a transmission within a business establishment, confined to its
premises or the immediately surrounding vicinity;

(iii) a retransmission by any retransmitter, including a multichannel
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video programming distributor as defined in section 602(12) of the
Communications Act of 1934 (47 U.S.C. 522 (12)), of atransmission by a
transmitter licensed to publicly perform the sound recording as a part of that
transmission, if the retransmission is simultaneous with the licensed
transmission and authorized by the transmitter; or

(iv) atransmission to a business establishment for use in the ordinary
course of its business: Provided, That the business recipient does not
retransmit the transmission outside of its premises or the immediately
surrounding vicinity, and that the transmission does not exceed the sound
recording performance complement. Nothing in this clause shall limit the
scope of the exemption in clause (ii).

(2) STATUTORY LICENSING OF CERTAIN TRANSMISSIONS.—
The performance of asound recording publicly by means of asubscription digi-

tal audio transmission not exempt under paragraph (1), an eligible nonsubscription
transmission, or atransmission not exempt under paragraph (1) that is made by a
preexisting satellite digital audio radio service shall be subject to statutory licens-
ing, in accordance with subsection (f) if—

(A)(i) the transmission is not part of an interactive service;

(i1) except in the case of atransmission to a business establishment, the
transmitting entity does not automatically and intentionally cause any device
receiving the transmission to switch from one program channel to ancther;
and

(iii) except as provided in section 1002(e), the transmission of the sound
recording isaccompanied, if technically feasible, by theinformation encoded
in that sound recording, if any, by or under the authority of the copyright
owner of that sound recording, that identifiesthetitle of the sound recording,
the featured recording artist who performs on the sound recording, and re-
lated information, including information concerning the underlying musical
work and its writer;

(B) in the case of a subscription transmission not exempt under paragraph

(2) that is made by a preexisting subscription service in the same transmission
medium used by such service on July 31, 1998, or in the case of atransmission
not exempt under paragraph (1) that is made by a preexisting satellite digital
audio radio service—

(i) the transmission does not exceed the sound recording performance
complement; and
(i) the transmitting entity does not cause to be published by means of an
advance program schedule or prior announcement the titles of the specific
sound recordings or phonorecords embodying such sound recordings to be
transmitted; and
(C) in the case of an €ligible nonsubscription transmission or a subscription

transmission not exempt under paragraph (1) that is made by anew subscription
service or by a preexisting subscription service other than in the same transmis-
sion medium used by such service on July 31, 1998—
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(i) the transmission does not exceed the sound recording performance
complement, except that this requirement shall not apply in the case of a
retransmission of abroadcast transmission if the retransmissionis made by a
transmitting entity that does not have the right or ability to control the pro-
gramming of the broadcast station making the broadcast transmission, un-
less—

(1) the broadcast station makes broadcast transmissions—
(aa) indigital format that regularly exceed the sound recording per-
formance complement; or
(bb) in analog format, a substantial portion of which, on a weekly
basis, exceed the sound recording performance complement; and
(1) the sound recording copyright owner or its representative has no-
tified the transmitting entity in writing that broadcast transmissions of
the copyright owner’s sound recordings exceed the sound recording per-
formance complement as provided in this clause;

(i) the transmitting entity does not cause to be published, or induce or
facilitate the publication, by means of an advance program schedule or prior
announcement, the titles of the specific sound recordings to be transmitted,
the phonorecords embodying such sound recordings, or, other than for illus-
trative purposes, the names of the featured recording artists, except that this
clause does not disqualify atransmitting entity that makes a prior announce-
ment that a particular artist will be featured within an unspecified futuretime
period, and in the case of aretransmission of a broadcast transmission by a
transmitting entity that does not have the right or ability to control the pro-
gramming of the broadcast transmission, the requirement of this clause shall
not apply to a prior oral announcement by the broadcast station, or to an
advance program schedule published, induced, or facilitated by the broad-
cast station, if the transmitting entity does not have actual knowledge and has
not received written notice from the copyright owner or its representative
that the broadcast station publishes or induces or facilitates the publication of
such advance program schedule, or if such advance program schedule is a
schedule of classical music programming published by the broadcast station
in the same manner as published by that broadcast station on or before Sep-
tember 30, 1998;

(i) the transmission—

(1) isnot part of an archived program of less than 5 hours duration;

(1) isnot part of an archived program of 5 hours or greater in duration
that is made available for a period exceeding 2 weeks;

(111) is not part of a continuous program which is of less than 3 hours
duration; or

(IV) is not part of an identifiable program in which performances of
sound recordings are rendered in a predetermined order, other than an
archived or continuous program, that is transmitted at—

(aa) more than 3 timesin any 2-week period that have been publicly
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announced in advance, in the case of a program of less than 1 hour in
duration, or

(bb) more than 4 timesin any 2-week period that have been publicly
announced in advance, in the case of a program of 1 hour or more in
duration, except that the requirement of this subclause shall not apply in
the case of aretransmission of a broadcast transmission by a transmit-
ting entity that does not have the right or ability to control the program-
ming of the broadcast transmission, unlessthe transmitting entity isgiven
notice in writing by the copyright owner of the sound recording that the
broadcast station makes broadcast transmissions that regularly violate
such requirement;

(iv) the transmitting entity does not knowingly perform the sound re-
cording, as part of a service that offers transmissions of visual images con-
temporaneously with transmissions of sound recordings, in a manner that is
likely to cause confusion, to cause mistake, or to deceive, asto the affiliation,
connection, or association of the copyright owner or featured recording artist
with the transmitting entity or a particular product or service advertised by
the transmitting entity, or as to the origin, sponsorship, or approval by the
copyright owner or featured recording artist of the activities of the transmit-
ting entity other than the performance of the sound recording itself;

(v) the transmitting entity cooperates to prevent, to the extent feasible
without imposing substantial costs or burdens, a transmission recipient or
any other person or entity from automatically scanning the transmitting entity’s
transmissions al one or together with transmissions by other transmitting en-
tities in order to select a particular sound recording to be transmitted to the
transmission recipient, except that the requirement of this clause shall not
apply to asatellite digital audio servicethat isin operation, or that islicensed
by the Federal Communications Commission, on or before July 31, 1998;

(vi) the transmitting entity takes no affirmative steps to cause or induce
the making of a phonorecord by the transmission recipient, and if the tech-
nology used by the transmitting entity enables the transmitting entity to limit
the making by the transmission recipient of phonorecords of the transmis-
sion directly in adigital format, the transmitting entity sets such technology
to limit such making of phonorecords to the extent permitted by such tech-
nology;

(vii) phonorecords of the sound recording have been distributed to the
public under the authority of the copyright owner or the copyright owner
authorizes the transmitting entity to transmit the sound recording, and the
transmitting entity makesthetransmission from aphonorecord lawfully made
under the authority of the copyright owner, except that the requirement of
this clause shall not apply to aretransmission of abroadcast transmission by
a transmitting entity that does not have the right or ability to control the
programming of the broadcast transmission, unless the transmitting entity is
given notice in writing by the copyright owner of the sound recording that
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the broadcast station makes broadcast transmissions that regularly violate
such requirement;

(viii) the transmitting entity accommodates and does not interfere with
the transmission of technical measuresthat are widely used by sound record-
ing copyright owners to identify or protect copyrighted works, and that are
technically feasible of being transmitted by the transmitting entity without
imposing substantial costs on the transmitting entity or resulting in percep-
tible aural or visual degradation of the digital signal, except that the require-
ment of this clause shall not apply to asatellite digital audio servicethat isin
operation, or that islicensed under the authority of the Federal Communica-
tions Commission, on or before July 31, 1998, to the extent that such service
has designed, devel oped, or made commitmentsto procure equipment or tech-
nology that isnot compatible with such technical measures before such tech-
nical measures are widely adopted by sound recording copyright owners;
and

(ix) the transmitting entity identifiesin textual datathe sound recording
during, but not before, the time it is performed, including the title of the
sound recording, thetitle of the phonorecord embodying such sound record-
ing, if any, and the featured recording artist, in a manner to permit it to be
displayed to the transmission recipient by the device or technology intended
for receiving the service provided by the transmitting entity, except that the
obligation in this clause shall not take effect until 1 year after the date of the
enactment of the Digital Millennium Copyright Act and shall not apply inthe
case of aretransmission of abroadcast transmission by atransmitting entity
that does not havetheright or ability to control the programming of the broad-
cast transmission, or in the case in which devices or technology intended for
receiving the service provided by the transmitting entity that have the capa-
bility to display such textual data are not common in the marketplace.

(3) LICENSES FOR TRANSMISSIONS BY INTERACTIVE SERVICES.—

(A) Nointeractive service shall begranted an exclusivelicense under section
106(6) for the performance of a sound recording publicly by means of digital
audio transmission for a period in excess of 12 months, except that with respect
to an exclusive license granted to an interactive service by alicensor that holds
the copyright to 1,000 or fewer sound recordings, the period of such license shall
not exceed 24 months: Provided, however, That the grantee of such exclusive
license shal be ineligible to receive another exclusive license for the
performance of that sound recording for a period of 13 months from the
expiration of the prior exclusive license.

(B) The limitation set forth in subparagraph (A) of this paragraph shall not
apply if—

(i) the licensor has granted and there remain in effect licenses under
section 106(6) for the public performance of sound recordings by means of
digita audio transmission by at least 5 different interactive services,
Provided, however, That each such license must be for a minimum of 10
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percent of the copyrighted sound recordings owned by the licensor that have
been licensed to interactive services, but in no event less than 50 sound
recordings; or

(i) the exclusive license is granted to perform publicly up to 45 seconds
of asound recording and the sole purpose of the performanceisto promotethe
distribution or performance of that sound recording.

(C) Notwithstanding the grant of an exclusive or nonexclusive license of
theright of public performance under section 106(6), an interactive service may
not publicly perform a sound recording unless alicense has been granted for the
public performance of any copyrighted musical work contained in the sound
recording: Provided, That such license to publicly perform the copyrighted mu-
sical work may be granted either by a performing rights society representing the
copyright owner or by the copyright owner.

(D) The performance of a sound recording by means of aretransmission of
adigital audio transmission is not an infringement of section 106(6) if—

(i) the retransmission is of a transmission by an interactive service
licensed to publicly performthe sound recording to aparticular member of the
public as part of that transmission; and

(i1) the retransmission is simultaneous with the licensed transmission,
authorized by the transmitter, and limited to that particular member of the
public intended by the interactive service to be the recipient of the
transmission.

(E) For the purposes of this paragraph—

(i) a“licensor” shall include the licensing entity and any other entity
under any material degree of common ownership, management, or control
that owns copyrights in sound recordings; and

(i) a “performing rights society” is an association or corporation that
licenses the public performance of nondramatic musical works on behalf of
the copyright owner, such as the American Society of Composers, Authors
and Publishers, Broadcast Music, Inc., and SESAC, Inc.

(4) RIGHTS NOT OTHERWISE LIMITED.—

(A) Except asexpressly provided in this section, this section doesnot limit or
impair the exclusive right to perform a sound recording publicly by means of a
digital audio transmission under section 106(6).

(B) Nothing in this section annuls or limitsin any way—

(i) the exclusive right to publicly perform a musical work, including by
means of a digital audio transmission, under section 106(4);

(i) the exclusive rights in a sound recording or the musical work
embodied therein under sections 106(1), 106(2) and 106(3); or

(iii) any other rights under any other clause of section 106, or remedies
available under thistitle as such rights or remedies exist either before or after
the date of enactment of the Digital Performance Right in Sound Recordings
Act of 1995.

(C) Any limitationsin this section on the exclusiveright under section 106(6)
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apply only to the exclusive right under section 106(6) and not to any other ex-

clusive rights under section 106. Nothing in this section shall be construed to

annul, limit, impair or otherwise affect in any way the ability of the owner of a

copyright in asound recording to exercise therightsunder sections 106(1), 106(2)

and 106(3), or to obtain the remedies available under this title pursuant to such

rights, as such rights and remedies exist either before or after the date of enact-

ment of the Digital Performance Right in Sound RecordingsAct of 1995.

(€) AuTHORITY FOR NEGOTIATIONS.—

(1) Notwithstanding any provision of the antitrust laws, in negotiating statutory
licenses in accordance with subsection (f), any copyright owners of sound
recordings and any entities performing sound recordings affected by this section
may negotiate and agree upon theroyalty rates and license terms and conditionsfor
the performance of such sound recordings and the proportionate division of fees
paid among copyright owners, and may designate common agents on a
nonexclusive basis to negotiate, agree to, pay, or receive payments.

(2) For licenses granted under section 106(6), other than statutory licenses, such
as for performances by interactive services or performances that exceed the sound
recording performance complement—

(A) copyright owners of sound recordings affected by this section may
designate common agentsto act on their behalf to grant licenses and receive and
remit royalty payments: Provided, That each copyright owner shall establish the
royalty ratesand material licensetermsand conditionsunilaterally, that is, notin
agreement, combination, or concert with other copyright owners of sound
recordings; and

(B) entities performing sound recordings affected by this section may
designate common agentsto act on their behalf to obtain licensesand collect and
pay royalty fees: Provided, That each entity performing sound recordings shall
determine the royalty rates and material license terms and conditions
unilaterally, that is, not in agreement, combination, or concert with other entities
performing sound recordings.

(f) Licenses For CeERTAIN NONEXEMPT TRANSMISSIONS.#

(1)(A) No later than 30 days after the enactment of the Digital Performance
Rightin Sound RecordingsAct of 1995, the Librarian of Congressshall causenatice
to be published in the Federal Register of the initiation of voluntary negotiation
proceedings for the purpose of determining reasonable terms and rates of royalty
payments for subscription transmissions by preexisting subscription services and
transmissions by preexisting satellite digital audio radio services specified by
subsection (d)(2) of this section during the period beginning on the effective date of
such Act and ending on December 31, 2001, or, if a copyright arbitration royalty
pandl is convened, ending 30 days after the Librarian issues and publishes in the
Federal Register an order adopting the determination of the copyright arbitration
royalty panel or an order setting the terms and rates (if the Librarian regjects the
panel’ s determination). Such terms and rates shall distinguish among the different
typesof digital audiotransmission servicesthenin operation. Any copyright owners
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of sound recordings, preexisting subscription services, or preexisting satellite
digital audio radio services may submit to the Librarian of Congress licenses
covering such subscription transmissions with respect to such sound recordings.
The parties to each negotiation proceeding shall bear their own costs.

(B) Inthe absence of license agreements negotiated under subparagraph (A),
during the 60-day period commencing 6 months after publication of the notice
specified in subparagraph (A), and upon the filing of a petition in accordance
with section 803(a)(1), the Librarian of Congress shall, pursuant to chapter 8,
convene a copyright arbitration royalty panel to determine and publish in the
Federal Register a schedule of rates and terms which, subject to paragraph (3),
shall be binding on all copyright owners of sound recordings and entities per-
forming sound recordings affected by this paragraph. In establishing rates and
termsfor preexisting subscription services and preexisting satellite digital audio
radio services, in addition to the objectives set forth in section 801(b)(1), the
copyright arbitration royalty panel may consider the rates and terms for compa-
rable types of subscription digital audio transmission services and comparable
circumstances under voluntary license agreements negotiated as provided in
subparagraph (A).

(C)(i) Publication of anotice of theinitiation of voluntary negotiation pro-
ceedings as specified in subparagraph (A) shall be repeated, in accordance with
regulations that the Librarian of Congress shall prescribe—

(1) no later than 30 days after apetition isfiled by any copyright own-
ers of sound recordings, any preexisting subscription services, or any
preexisting satellite digital audio radio services indicating that a new
type of subscription digital audio transmission service on which sound
recordings are performed is or is about to become operational; and

(1) inthe first week of January 2001, and at 5-year intervals thereaf-
ter.

(i) The procedures specified in subparagraph (B) shall be repeated, in
accordance with regulations that the Librarian of Congress shall prescribe,
upon filing of apetition in accordance with section 803(a)(1) during a60-day
period commencing—

(1) 6 months after publication of anotice of theinitiation of voluntary
negotiation proceedings under subparagraph (A) pursuant to a petition
under clause (i)(I) of this subparagraph; or

(I on Jduly 1, 2001, and at 5-year intervals thereafter.

(iii) The procedures specified in subparagraph (B) shall be concluded in
accordance with section 802.

(2)(A) No later than 30 days after the date of the enactment of the Digital Mil-
lennium Copyright Act, the Librarian of Congress shall cause notice to be pub-
lished in the Federal Register of the initiation of voluntary negotiation proceedings
for the purpose of determining reasonable terms and rates of royalty payments for
public performances of sound recordings by meansof eligible nonsubscription trans-
missions and transmissions by new subscription services specified by subsection
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(d)(2) during the period beginning on the date of the enactment of such Act and
ending on December 31, 2000, or such other date as the parties may agree. Such
rates and terms shall distinguish among the different types of eligible nonsubscription
transmission services and new subscription services then in operation and shall
include a minimum fee for each such type of service. Any copyright owners of
sound recordings or any entities performing sound recordings affected by thispara-
graph may submit to the Librarian of Congress licenses covering such eligible
nonsubscription transmissions and new subscription services with respect to such
sound recordings. The parties to each negotiation proceeding shall bear their own
costs.

(B) Inthe absence of license agreements negotiated under subparagraph (A),
during the 60-day period commencing 6 months after publication of the notice
specified in subparagraph (A), and upon the filing of a petition in accordance
with section 803(a)(1), the Librarian of Congress shall, pursuant to chapter 8,
convene a copyright arbitration royalty panel to determine and publish in the
Federal Register a schedule of rates and terms which, subject to paragraph (3),
shall be binding on all copyright owners of sound recordings and entities per-
forming sound recordings affected by this paragraph during the period begin-
ning on the date of the enactment of the Digital Millennium Copyright Act and
ending on December 31, 2000, or such other date asthe parties may agree. Such
rates and terms shall distinguish among the different types of eligible
nonsubscription transmission servicesthen in operation and shall include amini-
mum fee for each such type of service, such differences to be based on criteria
including, but not limited to, the quantity and nature of the use of sound record-
ings and the degree to which use of the service may substitute for or may pro-
motethe purchase of phonorecords by consumers. | n establishing ratesand terms
for transmissions by eligible nonsubscription services and new subscription ser-
vices, the copyright arbitration royalty panel shall establish rates and termsthat
most clearly represent the rates and terms that would have been negotiated in
the marketplace between a willing buyer and a willing seller. In determining
such rates and terms, the copyright arbitration royalty panel shall base its deci-
sion on economic, competitive and programming information presented by the
parties, including—

(i) whether use of the service may substitute for or may promote the
sales of phonorecords or otherwise may interfere with or may enhance the
sound recording copyright owner’s other streams of revenue from its sound
recordings; and

(i) therelativeroles of the copyright owner and thetransmitting entity in
the copyrighted work and the service made available to the public with re-
spect to relative creative contribution, technological contribution, capital in-
vestment, cost, and risk.

In establishing such rates and terms, the copyright arbitration royalty panel may
consider the rates and terms for comparabl e types of digital audio transmission
services and comparable circumstances under voluntary license agreements ne-
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gotiated under subparagraph (A).

(C)(i) Publication of anotice of theinitiation of voluntary negotiation pro-
ceedings as specified in subparagraph (A) shall be repeated in accordance with
regulations that the Librarian of Congress shall prescribe—

(1) no later than 30 days after apetition isfiled by any copyright own-
ers of sound recordings or any eligible nonsubscription service or new
subscription serviceindicating that anew type of eligible nonsubscription
service or new subscription service on which sound recordings are per-
formed is or is about to become operational; and

(1) inthe first week of January 2000, and at 2-year intervals thereaf-
ter, except to the extent that different years for the repeating of such
proceedings may be determined in accordance with subparagraph (A).
(i) The procedures specified in subparagraph (B) shall be repeated, in

accordance with regulations that the Librarian of Congress shall prescribe,
upon filing of apetition in accordance with section 803(a)(1) during a60-day
period commencing—

(1) 6 months after publication of anotice of theinitiation of voluntary
negotiation proceedings under subparagraph (A) pursuant to a petition
under clause (i)(1); or

(I1) on July 1, 2000, and at 2-year intervals ther